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PETITION FOR REVIEW TO COURT OF APPEALS. 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


OLIN CONSTRUCTION CO.. INC., 


Petitioner, 


PETITION 
FOR REVIEW 


OCCUPATIONAL SAFETY and HEALTH 
REVIEW COMMISSION, 


Respondent. 


Olln Construction Co., Inc. hereby petitions the Court for 
review of the final Order o the respondent Commission Issued Septemoer 
28, 1974 In the matter entitled "Secretary of Labor, Complainant, vs. 
Olln Construction Co., Inc., Respondent, OSAHRC Docket No. 4459" 
pursuant to Section 10(c) of the Occupational Safety and Health Act c f 
IR'O, 29 U.S.C. 651 et seq. (hereinafter called "the Act") and alleges: 

1. Petitioner Is and at all times hereinafter mentioned was, 
a New York corporation, with principal offices In Camlllus, Onondaga 
County, New York. 

2. On August 16, 1973, the U. S. Department of Labor, 
Occupational Safety and Health Administration pursuant to Section 9(a) 
of the Act and as a result of Inspection made on August 9, 1973, issued 
citations for an alleged repeated serious violation of the Act as sot forth 


In the standard at 29 CFR, Section 1926.652(b) with a proposed penalty 
of $1,800.00 for said alleged serious violation and for an alleged 
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Petition tor Koit'u to C ourt ot Appeals. 

repeated non-serlous violation of the Act as set forth In the standard 
at 29 CFR, Section 1926.6S1 (l)(1) with a proposed penalty of $270.00 
for said alleged non-serlous violation. 

3. On or about August 28, 1973, petitioner, pursuant to 
^action 10(c) of the Act, duly filed timely notice of contest to said 
alleged repeated serious violation and said alleged repeated non-serlous 
violation. 

4 . Pursuant to the Act, the case was transferred to and 
received by the respondent Commission on or about S ; ptember 10, 1973. 

$. On or about Septemuer 26, 1973. the Secretary of Labor 
filed a complaint with the respondent Commission seeking affirmation 
of the citations and the proposed penalties which had been contested 
by petitioner. 

6. On or about October 1 , 19 73, petitioner filed Its answer 
to the complaint seeking dismissal of the alleged violations and the 
proposed penalties. 

7. By order of the respondent Commission, the above cause 
was consolidated with the matter entitled "Secretary of Labor, Complainant, 
vs. Olln Construction Co., Inc., Respondent, OSAHRC Docket No. 4418" 
Involving citations Issued by th_: U. S. Department of Labor Issued 
August 7, 1973 as a result of inspections made August 3, 1973. 

8. Or J nuary 23, 1974 and January 24 , 1974 , a hearing 
upon the consolidated matter was held before Hon. David G. Orlnger, 


Petition for Review to Court of Appeals. 

Judge, OSHARC at Syracuse, New York. 

9. By decision dated August 28. 19 74 , Judge Orlnger 
vacated the alleged serious violation of that sfjndaid found at 29 CFR 
1926.652(0) and the proposed penalty In the sum of $600.00 as set forth 
»n OSHARC Docket No. 4418. 

10. By the decision dated August 28. 1974 concerning the 
alleged violations set forth In OSHARC Docket No. 4459. Judge Orlnger 

determined petitioner to have oeen In violation of the standard at 

( 

29 CFR 1926.651(1) In a not-repeated non-serlous m< ,i:er and, as 
modified, affirmed such violation by respondent and reduced the penalty 
therefor from $270.00 to $2S0.00 (paragraphs 4 and 5 of Order): end 
further determined petitioner to have been In violation of the standard 
at 29 CFR 1926.652(b) In a serious, but not repeated, manner and as 
modlflci affirmed such violation, and reduced the penalty therefor from 
$1,800.00 to $800.00 (paragraphs 6 and 7 of Order); and determined that 
the sum of $1,050.00 was due from petitioner to the U. S. Department of 
Labor for such violations (paragraph 8 of Order). 

11. Petitioner seeks a review of the determination of the 
respondent Commission affirming, as modified, violations set forth in 
the case bearing OSHARC Docket No. 4459 as detailed In paragraph 10 
herein, upon the grounds that such determination Is not supported by sub¬ 
stantial evidence on the record considered as a whole and Is contrary to 
respondent Commission's own determination that alleged violations must 


I 


4 

Petition tor Review to Court of Appeals. 

Le established by a preponderance of tne evidence. 

WHEREFORE, petitioner prays tnat this Court review the 
within matter and issue an order setting aside and vacating the Order 
of the Occupational Safety and Health Review Commission determining 
that OUn Construction Co. , Inc., Is In violation of the standards at 
29 CFR 1926.651 (1) and 29 CFR 1926.652(b) and the aggregate penalty 
of $1,050.00 due and owing thereon to the Secretary of Labor as set 
f orth In paragraphs 4 . 5, 6, 7 and 8 of said order. 

DONALD J. BALL 
Attorney for Petitioner 
4 36 South Sallna Street 
Syracuse, N. Y. 13202 
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ORDER ADDING SECRETARY OF LABOR 
AS PARTY RESPONDENT, dated 2-6-75. 


I SITED STATES COURT OF APPEALS 

* ‘ 

Second Circuit 


At a Stated Term of the United States Court of Appeals, in and for the Second 
( lreuit, ^j d^ at^t he l mted States Court House, in the City of New York, on the 
j __ day of / . one thousand nine hundred 


Oila 


M1 


tloaal lafaty «ni 


It i< hereby ordered that the motio/i made herein by counsel for the 


petitioner 


by notice of motion dated 

•f 

I? to 

olodlav Xu** 10. 1*75 

l>e and it hereby is granted 


20 . 1071 tm mM 

sr urgzV iJtr.HaLVSt 

4nusi' - 


h is further ordered-that 



Circuit Judges 
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ADMINISTRATIVE LAW JUDGE’S DECISION AND 
ORDER, dated 8-28-74 and Summary appearing at 2 OSHC 
3184. 

UNtTED STATES OF AMERICA 
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


SECRETARY OF LABOR 

Complainant, 

v. 

OLIN CONSTRUCTION CO., INC. 

Respondent. 


APPEARANCES: 

For the Secretary of Labor 

Francis V. J.aRuffa, Regional Solicitor 
U. S. Department of Labor 
Theodore T. Gotsch, Esq., Attorney 
1515 Broadway, Room 3555 
New York, New York 10036 

For Employer 

Donald J. Ball, Ksq. 

436 South Salina Street 
Syracuse, New York 13202 


DECISI ON _AND ORDER 

DAVID G. ORINGER, JUDGE: This is a proceeding under 
section 10(c) of the Occupationnl Safety and Health Act 
of 1970, 29 U.S.C. 651 et seq., (hereinafter referred 
lo as “the Act") to review a citation issued by the 
Secretary of Labor (hereinafter referred to as "complainant") 




CONSOLIDATED 

DOCKET NOS. 4*18 
4 ‘ ' 
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Administrative Law Judge's Decision and Order, dated 
8-28-74 and Summary appearing at 2 OSHC 3184. 

pursuant to section 9(a) and a proposed assessment of 

penalties thereon issued pursuant to section 10(a) of 

the Act. 

The citations issued on or about August 7, 1973, 
allege that as a result of rn inspection of the employer's 
work place on August 3, 1973, the employer, (hereinafter 
referred to as "respondent'') at a work place under its 
ownership, operation, and/or control, violated occupa¬ 
tional safety and health standards duly promulgated 
pursuant to section 6 of the Act, two in a non-serious 
manner and one in a serious manner. The respondent did 
not contest the non-serious violations and paid the 
proposed penalty in the sum of $90 on or about August 30, 
19/3. It did contest the serious violation, and the 
penalty proposed therefor, in the sum of $600. 

Subsequent thereto, on August 16, 1973, the com¬ 
plainant issued against the respondent other citations 
alleging a repeated serious violation of the Act and a 
repeated non-serious violation of the Act at another 
work place under its ownership, operation, and/or 
control as a result of an inspection that took place 
on August 9, 1973. The complainant issued to the 

respondent on even date, to wit, August 16, 1973, a 
notification of proposed penalty proposing a penalty 
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Administrative Law Judge's Decision and Order, dated 
8-28-74 and Summary appearing at 2 OSHC 3184. 

of $1800 for the repeated serious violation and pro¬ 
posing a penalty of $270 for the repeated non-serious 
violation, the total penalties for both of the alleged 
repeated items, totaling $2070. 

On or about August 28, 1973, the respondent 
filed what appears to be a timely notice of contest 
contesting the repeated serious violation and the 
repeated non-serious violation, both issued on 
August 16, 1973, and the proposed penalty of $2070 
for both the repeated serious and repeated non-serious 
violations. 

Complaint and answer issued in both cases, and 
thereafter a motion was made by the complainant to 
consolidate both cases, which motion was grunted over 
objection by the respondent by Judge Herbert Hates, 
then sitting as a motions Judge. 

The standards allegedly violated by the !■ ;pondent 
in the citations issued on August 7, 1973, read as 
follows: 

1. 29 C.F.R. 1926.201(a)(4) 

Flagmen shall be provided with 
and shall wear a red or orange 
warning garment while flagging. 

Warning garments worn at night 
shall be of reflectorized 

mat* -rial. 

2. 29 C.F.R. 1926.651(i)(1) 

In excavations which employees 
nay be required to or ter, exca¬ 
vated or other material shall 
be effectively stored and re¬ 
tained at least 2 feet or more 
from the edge of the excavation. 
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Administrative Law Judge’s Decision and Order, dated 
8-28-74 and Summary appearing at 2 OSHC 3184. 

3. 29 C.F.R. 1926.652(b) 

Sides of trenches in unstable 
or soft material, 5 feet or 
more in depth, shall be shored, 
sheeted, braced, sloped, or 
otherwise supported by means 
of sufficient strenyth to pro¬ 
tect the employees working within 
them. See Tables P-1, P-2 
(following paragraph (g) of this 
section). 


The serious violation as alleged by the complainant. 


is described as follows: 

Standar • Allegedly 
Violated 


29 C.F.R. Section 
1926.652(b) as 
adopted by 29 C.F.R. 
Section 1910.12 
Page 27554 


Description of Alleged Violation 

Failure of the employer to 
support the sides of an exca¬ 
vation in unstable or soft 
material 5 feet or more in 
depth, by providing shoring, 
sheeting, bracing, sloping, or 
other support to protect employees 
who were working and exposed 
in the bottom of the excavation. 


Insofar as the citations that were issued on or 


about August 16, 1973, the standards allegedly violated 
by the respondent read as follows: 


Repeated S erious Viola tio n 
2 9 C.F.R. 1926.652(b) 

Sides of trenches in unstable 
or soft material, 5 feet or 
more in depth, shall be shored, 
sheeted, braced, sloped, or 
otherwise supported by moans 
of sufficient strength to 
protect the enployees working 
within them. See Tables P-1, 
P-2 (following paragraph (g) 
of this section). 
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Administrative Law Judge's Decision and Order, dated 
8-28-74 and Summary appearing at 2 OSHC 3184. 

Repeated Non-serious Violation 
29 C.F.R. 1926.6SI(i) (1) 

In excavations which employees 
may be required to enter, exca¬ 
vated or other material shall 
be effectively stored and re¬ 
tained at least 2 feet or more 
from the edge of the excavation. 

The violations, as alleged by the complainant 
are described as follows: 


Standard, regulation 
or section of the Act 
allegedly violate d 

29 CFR Section 
1926.652(b) 

As adopted by 29 
CFR Section 1910. 

12 

Page 27554 


Descripti on of A lleged V i olation 
Repe ated serious violation 
Failure oT the employer To support 
the sides of an excavation in 
unstable or soft material 5 feet or 
more in depth, by providing shoring, 
sheeting, bracing, sloping, or other 
support to protect employees who 
were working and exposed in the 
bottom of the excavation. 


Repe ated non-sei i ou s violation 


29 CFR Section 
19 26.6 51 (i) (1) 
As adopted by 
29 CFR Section 
1910. 12 
Page 27553 


Failure of the employer to store 
excavated material at least 2 feet 
or more from the edge of the 
excavation. 


Pursuant to notice, the trial of the consolidated cases 
was held on January 23 and January 24, 1974 in Syracuse, Hew York, 

Having heard the testimony and observed the demeanor of 
the witnesses, and having considered the same, together 
with the citations, noti r ications of proposed penalties, 
notices of contest, pleadings, representations, stipulations 
and admissions of the parties, it is concluded that substantial 
evidence on the record, considered as a whole, supports the 
following 
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Administrative Law Judge's Decision and Order, dated 
8-28-74 and Summary appearing at 2 OSHC 3184. 

FINDINGS OF FACT 

- / 1. The respondent, Olin Construction Company, 

Inc., is a New York corporation with principal offices 
in Camillus, New York (tr. p. 6). 

v2. The respondent receives materials shipped in 
from outside the State of New York, makes and gets inter¬ 
state phone calls and has mail coming in and going out of 
the State of New York (tr. pp. 6,7). 

->3. The respondent is one of the larger construction 
companies of its type in the geographical area wherein it 
works and had approximate sales for the fiscal year prior 
to the trial date of 5 million dollars (tr. pp. 6,7). 

^4. The respondent employs approximately 150 employees 
daily (tr. p. 7). 

j5. There were no injuries involved at the time and 
place of the. alleged violations (tr. p. 7). 

J 6. As a result of an inspection by an authorized 
representative of the Secretary on August 3, 1973, conducted 
in a work place wherein the respondent employed employees, 
the respondent was issued one citation for serious violation 
of that standard found at 29 C.F.R. 1926.652(b) and a citation 
alleging two non-serious violations of those standards found 
at 29 C.F.R. 1926.201(a)(4) and 29 C.F.R. 1926.651(i)(1), and, 
in addition thereto, received a notification of proposed 
penalty, proposing a penalty of $600 for the serious violation and 
zero dollars for the allged violation of 29 C.F.R. 1926. 
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Administrative Law Judge's Decision and Order, dated 
8-28-74 and Summary appearing at 2 OSHC 3184. 

201(a)(4), and a proposed penalty of $90 for the 

alleged violation of 29 C.F.R. 1926.651(i)(1) (citation, 

notification of proposed penalty, complaint and answer 

in Docket No. 4418). 

c7. The respondent did not contest the alleged 
non-sorious violation of that standard found at 29 C.F.R 
1926.201(a)(4) or the alleged non-serious violation of 
that standard found at 29 C.F.R. 1926.651(i)(1) and, in 
fact, paid the penalty proposed for the latter violation 
which were both affirmed by operation of law, together 
with the penalties proposed for each. (See notice of 
contest, complaint and answer in Docket No. 4418). 

J 8. The respondent filed a timely notice of con- 
L^st to the serious violation alleged of that standard 
found at 29 C.F.R. 1926.652(b), which was issued on 
August 7, 1973 (notice of contest in Docket No. 4418). 

9. As a result of a subsequent inspection by an 
authorized representative of the Secretary on August 9. 

19 1 3, conducted at a different work place wherein the 
respondent employed employees, the respondent was issued 
a citation for a repeated serious violation of that 
standard found at 29 C.F.R. 1926.652(b) and a repeated 
non-serious violation of that standard found at 29 C.F.R. 
1926.651(i)(1), and, in addition thereto, received a 



13 


Administrative Law Judge's Decision and Order, dated 
8-28-74 and Summary appearing at 2 OSHC 3184. 

notification of proposed penalty, proposing a penalty 
of $1800 for the alleged repeated serious violation and 
proposing a penalty of $270 for the alleged non-serious 
violation, those penalties aggregating $2070 in their 
entirety.(See citation, notification of proposed penalty, 
complaint and answer in Docket No. 4459). 

• / 10. The respondent filed a timely notice of 
contest contesting both citations issued on August 16, 
1973, and the proposed penalties aggregating $2070 for 
both of the alleged repeated violations. (See notice 
of contest in Docket No. 4459). 

Jll. At the time of trial, the respondent did not 
contest the alleged violation of that standard found at 
29 C.F.R. 1926.651(i)(1), but did contest the fact that 
it was a 'repeated"violation. In addition thereto, it 
contested the penalty as being excessive (tr. pp. 9, 10). 

12. The inspections of the respondent's work 
sites were made on the respective days of August 3, 1973 
and August 9, 1973, and 15 days had not elapsed between 
the two inspections which were located in different 
work sites of the respondent. (See citations in Docket 
Nos. 4418 and 4459). 
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Administrative Law Judge's Decision and Order, dated 
8-28-74 and Summary appearing at 2 OSHC 3184. 

13. The respondent was in non-serious viola¬ 
tion, not of a repeat nature, of that standard found 
at 29 C.F.R. 651(i) (1) . 

14. The penalty proposed for the repeated non- 
serious violation of that standard found at C.F.R. 

1926.651(i)(1), in view of the finding above, is in¬ 
appropriate . 

15. The trench involved in the August 3, 1973 
inspection was approximately 10 or 12 feet wide, 15 feet 
long and 6 to 8 feet deep and was of unstable soil 

(tr. pp. 20,21, 38) . 

16. The complainant's representatives did not 
observe any employees in the trench that was inspected 
on August 3, 1973 (tr. pp. 39, 107, 108). 

17. The sole and only evidence that the respondent 
had any employees exposed to the trench inspected on 
August 3, 1 ‘73, was hearsay testimony of an employee 
with the Secretary's representatives. This employee 
was not of a supervisory nature, was not questioned 
where in the trench he worked or what he did and was 
not subpoened in as a witness (tr. pp. 39,108, 109, 135, 
and entire transcript). 

18. On August 9 the complainant inspected an 
open and unshored trench which was the work site of 
the respondent. The trench was 8 or 9 feet deep, 12 to 
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Administrative Law Judge's Decision and Order, dated 
8-28-74 and Summary appearing at 2 OSHC 3184. 

15 feet long, elliptical-shaped and 9 to 10 feet wide, 
of unstable soil made up of sand, silt and loam, which had 
insufficient bracing, and was without shoring, sheeting, 
or sufficient sloping or other means of support (tr. pp. 
43-50,113). 

19. On the 9th of August 1973, the respondent had 
employees working in the trench described in the finding 
above (tr. pp. 114,117). 

20. On August 9, 1973, the respondent suffered, 
allowed and permitted employees to work in a trench in 
unstable soil which was not properly braced, shored, 
sheeted or sloped (tr. pp. 48-53, 113-117). 

21. The violation of 29 C.F.R. 1926.652(b) was a 
serious one in that there was danger of the sides of 
the trench caving in and covering the employee and 
suffocating hi.a wMch would lead to serious injury or 
death and simple observation of the trench would expose 
the hazards therein so that it would be obvious to an 
employer (tr. pp. 54, 55). 

22. The penalty proposed for the alleged repeated 
serious violation of that standard found at 29 C.F.R. 
1926.652(b) is excessive inasmuch as it was "serious" 
but not "repeated". (Entire record). 

23. On August 9, 1973 at the respondent's work site 
there were spoils piled at the edge of the trench less 
than 2 feet from the edge thereof without any retainer 
present (tr. 53, 9). 
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8-28-74 and Summary appearing at 2 OSHC 3184. 

O PINION 

Insofar as the inspection of August 3, 1973, is 
concerned, the sole evidence of exposure of respondent's 
enployces to the trench in question on the day in question 
was an alleged conversation between the Area Director and 
an employee of the respondent, one, Loop, who allegedly 
advised the complainant's repress ^tive that he had 
been in the trench on that day. The Secretary’s 
representatives failed to ascertain where in the trench 
the employee was situated and did not ask any of the 
respondent's foremen or authorized representatives whether 
or not the employee in question was in the trench. The 
conversation between the employee himself and the govern¬ 
ment s representative was, in my opinion, pure or as 
sometimes designated "rank" hearsay. 

A finding of violation, in my opinion, may not be 
prodicat d upon pure hearsay and nothing else without 
some scintilla of real evidence upon which to predicate 
a finding. In the opinion of this tribunal, the com- 
; ^ 1 ' ' 1 n *■ ; y heve proven hi:, case by several alternatives. 
One alternative was to subpoena the employee, who 
allegedly was in the trench on the day in question. 

'.nother r.ethod would have been for the Secretary's 
xepri'sentatives to have questioned a foreman or some 
supervisory employees who have authority to speak for 
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8-28-74 and Summary appearing at 2 OSHC 3184. 

the respondent insofar as supervision, safety and 
employment is concerned. Any foreman's testimony 
would not have been hearsay, in my opinion, but would 
have been the testimony of the respondent's employee 
bearing corporate responsibility at the work site. It 
is beyond conception that this laborer who allegedly 
was in the trench bore corporate responsibility at the 
work site and could speak for the respondent employer. 

Even if his testimony was not hearsay, there is no evi¬ 
dence when the employee was in that trench, where in the 
trench he had been working, what he had been doing in 
the trench, and whether in fact at the time that he 
may have been in the trench he was in a depth 5 foot 
or more. Accordingly, the allegation of serious viola¬ 
tion of that standard found at 29 C.F.R. 1926.652(b) 
based on the inspection of August 3, 1973 must fall. 

Insofar is the non-serious violations alleged, they 
became Final Orders by operation of law. The non-serious- 
violation most important to this cause is the uncontested 
violation of that standard found at 29 C.F.R.1926.651(i)(l), 
alleging failure to keep spoils stored at least 2 feet 
from the edge of the trench or retained in some other 
manner. This allegation of violation became a Final 
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8-28-74 and Summary appearing at 2 OSHC 3184. 

Order inasmuch as it was not contested. 

Subsequent thereto, the respondent was inspected 
on August 9th, six days later, and thereafter cited 
for a repeated violation of the same standard. At 
the commencement of trial, the respondent withdrew its 
contest to the violation itself, but not to the allegation 
of "repeated," nor to the penalty proposed therefor. 

Inasmuch as the Act does not define the word 
"repeat" or "repeated," one goes to the dictionary 
to ascertain the ordinary meaning of the word, and the 
closest definition appears to be "to do, make, perform, 
etc., again; to do or say something again." In the 
instant cause, we must ascertain whether the same standard 
was violated "again." 

To expect the Secretary or the complainant to do 
more than prove that the identical standard was violated 
previously and became a Final Order of the Commission 
would be to impose an intolerable burden upon him in the 
way of proof. The salient question before this 
tribunal is whether a citation for a repeated violation 
may be issued within 15 days of a citation for the 
identical violation. In Secretary v. Kesler & Sous 
Construction Conpin y, Docket No. 306, involving a 
"notification of additional penalty for failure to abate," 
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8-28-74 and Summary appearing at 2 OSHC 3184. 

Chairman Moran, speaking for the Commission majority, 

stated as follows: 

"Be fore the termination of the 
15 working-day period (at which 
time, if uncontested, a citation 
becomes a Final Order of the 
Commission; 29 U.S.C. 659(a)) 
that citation is no more than an 
accusation. The ’violations' 
therein are only allegations of 
non-compliance, and Congress 
clearly intended them as such.” 

In uy opinion, this concept also applies to allegations 

of "repeated" violations. 

0 

It appears that a repeated violation may only be 
charged after a Final Order is found against a given 
respondent. Until a Final Order issues against a 
respondent, a citation for repeated violation may not 
be found. In the instant cause, the respondent had 
15 days in which to file a notice of contest for the 
allegation of non-serious violation of that standard 
r ound at 29 C.F.R. 1926.651(i) and until 15 days had 
elapsed, following the logic expressed in Sec retary v. 
Kesle r, s upra , a charge of "repeated" violation of that 
could not be made, thus the allegation of repeated violation 
must fall. Despite the fact that the violation is not 
here found to be a "repeated" violation, spoils existing 
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8-28-74 and Summary appearing at 2 OSHC 3184. 

at the edge of the trench in unstable soil, in my 
opinion, creates o.acerbation of the serious hazard 
and is a definite hazard in and of itself and, in my 
opinion, warrants a penalty, in this case, of $250, and 
therefore the penalty is appropriately so reduced. 

Inasmuch as this tribunal has found that the 
Secretary failed to sustain the burden of proof of 
violation on August 3, 1973, of that standard found at 
29 C.F.R. 1926.652(b) because of a lack of employee ex¬ 
posure, the allegation of a repeated violation of that 
standard found at 29 C.F.R. 1926.652(b) must be reduced 
to a serious violation of that standard. In my opinion, 
the allegation of "repeated" must fall for two reasons, 
one reason being that the citation for repeated violation 
was given out within the 15-day grace period and prior to 
a Final Order existing against the respondent, and 
secondly, inasmuch as the first allegation of violation 
is found not proven, the second violation cannot be a 
"repeated" one, as the respondent has not violated the 
same standard agaiji. 

It is the opinion of tuis tribunal that the trench 
inspected on August 9 was deeper than 5 feet, was located 
in instable soil, had insufficient sloping and bracing, 
was not sheeted or shored, was in unstable soil and was a 
dangerous trench in which to be working. The argument of 
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respondent that the entry of the complainant's repre¬ 
sentatives into the trench for the purposes of inspection 
and measurement proved that it was a safe trench, in my 
opinion, is totally without merit. The fact that the 
Secretary's representatives in this case, resorted to 
the height of oily in entering a place of hazard and 
danger, does not make the trench any less dangerous; 
rather, it makes their conduct quite hazardous. The proof 
of exposure to this violation was of a different quantum 
of proof than the proof adduced concerning the trench 
inspected on August 3. In this instance, the complainant's 
representatives learned who was exposed in the trench 
from representatives of the respondent who had the right 
to speak for the respondent and who bore corporate re¬ 
sponsibility at the work site. This was not hearsay; 
this was testimony of the respondent to the complainant. 
Insofar as credibility is concerned, I give full credibility 
to the testimony of complainant's witnesses insofar as 
their conversations with the respondent's employees on 
the day in question so far as exposure in the trench on 
August 9 is concerned. 

The penalty, however, insofar as this is not a 
"repeat" violation is excessive. In my opinion, a proper 
penalty 'or ths violation, giving due consideration to 
all of the elements mandated in section 17(j) of the Act, 



/ 
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is $800. Accordingly, it is the finding of this tribunal 

that the penalties to be paid by the respondent to the 

complainant, in the aggregate in this case, over and 

above the $90 already paid for that violation found to 

be a Final Order, is $1,050. 

Based on all of the foregoing considerations, the 
Judge makes the following 

CONCLUSIONS OF LAW 

1. At all time herein mentioned, this 
respondent was engaged in a business affecting commerce, 
within the meaning of section 3(5) of the Occupational 
Safety and Health Act of 1970. 

2. The respondent was, on the dates of the 
inspections at its work places herein concerned, and at 
all of the times mentioned herein, an employer subject to 
the safety and health regulations promulgated by the 
Secretary of Labor and referred to in the citation and 
complaint herein. 

3. The respondent on August 3, 1973, was not 
proven in violation of that standard found at 29 C.F.R. 
1926.652(b). 

4. The respondent on August 9, 1973, was in 
violation of that standard found at 29 C.F.R. 1926.651(i)(1), 
which constituted a non-scrious violation. 
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5. The respondent on the 9th day of August 
1973 was in serious violation of that standard found 
at 29 C.F.R. 1926.652(b). 

6. The penalty proposed for the alleged 
serious violation of 29 C.F.R. 1926.652(b) on August 3, 

1973, not found proven, was inappropriate and must be 
VACATED. 

7. The penalty proposed for the non-serious 
violation of that standard found at 29 C.F.R. 1926.651(i)(1), 
found proven herein, in the sum of $270, was computed on 

the theory that the violation was “repeated", which was 
not found herein, and the penalty is herewith MODIFIED 
to the sum of .$250. 

8. The penalty assessed for the non-serious 
violation of that standard found at 29 C.F.R. 1926.651(i)(1) 
was reached by considering all the elements of 17(j), and 
particularly the gravity thereof, and the fact that the 
respondent admits having two such violations within a week. 
Further, this violation was of such a gravity that the 
Secretary nay well have charged the violation to be a 
"serious" one. 

9. The penalty proposed for the alleged repeated 
violation of that standard found at 29 C.F.R. 1926.652(b) 
was inappropriate inasmuch as the violation was found to 
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be a serious one but not a repeated one, and the penalty 

proposed in the sum of $1800 is herewith VACATED, and a 

penalty of $800 assessed, for the serious violation of 

that : tandard found proven herein. 

Tn view of the foregoing, good cause appearing 
ttierofor, it is ORDERED that: 

1) The non-sorious violation of that standard 
found at 29 C.F.R. 1926.201(a) (4) alleged as a result of 
the inspection of August 3, 1973, not contested by the 
respondent, and the penalty proposed therefor in the sum 
of zero dollars, became Final Orders of the Commission 
pursuant to section 10(a) of the Act. 

2) The alleged non-serious violation of that 
standard found at 29 C.F.P. 1926.651(i) as a result of 
the inspection of August 3, 1973, and the proposed penalty 
therefor in the sum of $90, neither having been contested 
by the respondent, became Final Orders of the Commission 
pursuant to section 10(a) of the Act, and the respondent 
having paid the $90 proposed penalty, that sum is no 
longer due and owing the complainant. 

3) I he serious violation alleged by the complainant 
as a result of the inspection of August 3, 1973, to wit, 
tint of 29 C.F.R. 1926.652(b), and the penalty proposed 
therefor in the sum of $600, be a.nd the s^ne, are 

hen >w i ( h VACATED. 
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4) The violation alleged of that standard 
found at 29 C.F.R. 1926.651(i) in a "repeated" non- 
serious manner is herewith MODIFIED to a non-serious 
manner, and as so MODIFIED is herewith AFFIRMED. 

5) The penalty proposed for the aforesaid 
violation of that standard found proven at 29 C.F.R. 

1926.651(i)(1), in the sum of $270, is herewith MODIFIED 
to the sum of $250, and as so MODIFIED is herewith 
AFFIRMED. 


6) The violation alleged of that standard found 
at 29 C.F.R. 1926.652(b) in a repeated serious manner 

is herewith MODIFIED to a "serious" violation of the said 
standard and as MODIFIED is herewith AFFIRMED. 

7) The penalty proposed for the aforesaid 
violation of that standard found at 29 C.F.R. 1926.652(b) 
herein found proven as a serious violation but not as a 
repeated one, in the sum of $1800, is herewith MODIFIED 
to the sum of $800, and as so MODIFIED is AFFIRMED. 

8) The total penalties ASSESSED, other than the 
sum of $90 already paid, amount in the aggregate to 
$1050 and is due and owing to the complainant by the 
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OLIN CONSTRUCTION COMPANY 
INC. 

Review Commission Final Order « 

SECRETARY OF LABOR, Complain¬ 
ant v. OLIN CONSTRUCTION COM¬ 
PANY, INC., Respondent. OSAHRC 
Docket Nos. 4418 and 4459, September 
27, 1974. 

Theodore T. Gotsch, New York, 
N.Y., for complainant. 

Donald J. Ball, Syracuse, N.Y., for 
respondent. 

Review Commission Judge David G. 
Onnger. 

BURDEN OF PROOF 

Hearsay Evidence-Alleged Conversa¬ 
tion with Worker ► 110.03 

Alleged conversation between Area 
Director and employee, who purportedly 
advised Area Director that he had been 
working in unshored trench, constitutes 
hearsay evidence of employee exposure 
and is insufficient to establish serious 
violation of 29 CFR 1926.652(b). 

REPEATED VIOLATION 

Issuance of Citation-15-Day Periods 
I 15 05 ► 40 071 

Citation for repeated violation may 
not be issued within 15 days of citation 
for identical violation. 

Issuance of Citation-Failure of Proof 

Issuance of citation for repeated vio¬ 
lation within 15-day grace period, 
together with Secretary’s failure to 
prove initial allegation, requires vacation 
of citation. 

/ Dines11 The employer was cited for 
a serious violation of 29 CFR 
1926.652(b) for failure to support sides 
of an excavation dug in unstable sod, 
for a nonsenous violation of 29 CFR 
|926.201(aK4) for fadure to provide 
flagmen with reflectorized warning 
garments, and for a nonserious violation 
of 29 CFR 1926.65 KiK I) for failure to 
store material more than two feet from 
the edge of an excavation. A S600 
penalty was proposed for the serious 
violation and a $90 penalty was pro¬ 
posed for the nonsenous storing viola¬ 
tion. 


Neither nonserious violation was con¬ 
tested and the employer paid the $90 
penalty. The employer did. however 
contest the serious violation. 

A subsequent inspection was con¬ 
ducted at a different worksite wherein 
the employer was cited for a repeated 
serious violation of 29 CFR 1926.652(1) 
and a repeated nonserious violation of 

s?sno FR ^ c 9 -C™ 651(i ^l), Penalties of 
MsOO and S270, respectively, were pro¬ 
posed for these violations. The employer 
did not contest the alleged violation of 
T? 1926.651(.K 1), but did contest 
the fact that it was a repeated violation. 
It also contested the appropriateness of 
the penalty. 

1 he inspections of the worksites were 
made on August 3. 1973 and August 9. 
1973. Fifteen days had not elapsed 
between the two inspections. 

The only evidence to show employee 
exposure as to the serious violation was 
hearsay testimony. The employee, who 
allegedly told the Area Director that he 
was in the unshored trench, was not a 
supervisor and was not questioned 
wherein the trench he worked or what 
he did. The Secretary also failed to 
subpoena this employee as a witness. 
Accordingly, the allegation of the seri¬ 
ous violation found at 29 CFR 
1926.652(b) was vacated. 

However, the violation of that stan¬ 
dard resulting from the second inspec¬ 
tion was proven. There was danger of 
the sides of the trench collapsing on the 
employee, resulting in suffocation and 
death Simple observation of the trench 
would have exposed the hazards. 

Because the first alleged violation of 
the standard, 29 CFR 1926.652(b). was 
not proven, the second violation was not 
a repeated one. 

The nonserious violations alleged in 
the first citation became final orders by 
operation of law because they were 
uncontested. 

When the second inspection occurred, 
a repe-ted violation of 29 CFR 
1926.65 KiK I) was charged for the em¬ 
ployer’s failure to effectively store 


* 

9 . ' * 
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material at the excavation’s edge. It has 
been held in Kessler <S Sons Construe 
tion Company. 2 OSHC 1096 (1974), 
that a citation, if uncontested, is only 
an allegation of noncompliance until the 
termination of the IS working-day 
period, at which time the citation be¬ 
comes a final order. Following this logic, 
the employer in this case had 15 days in 
which to file a notice of contest for 
alleged nonserious violation of 29 CFR 
1926.65l(iX 1). Until the elapse of that 
15-aay period, a charge of repeated 
violation could not be made. Thus, the 
allegation of repeated violation was 
vacated. 

Despite the fact that the violation of 
29 CFR 1926.65 l(iKl) was not a re¬ 
peated one, spoils existing on the 
trench’s edge were definite serious 
hazards. Because of the above factors, 
the proposed penalty was reduced from 
$270 to $250. 

Moreover, the penally proposed for 
the alleged repeated serious violation 
was inappropriate inasmuch as the viola¬ 
tion was found to be a serious one, and 
was not repeated. The $1800 penalty 
proposed was vacated and a penalty of 
$8C0 was assessed for the serious viola- 
tior of the standard at 29 CFR 
1976.652(b). 
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PETITION TO OSHARC FOR REVIEW OF DECISION 
AND ORDER OF ADMINISTRATIVE LAW JUDGE, 
dated 9-19-74. 


UNITED STATES Of AMERICA 


OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


SECRETARY OP LABOR, 


Complainant, 


v. 


PETITION 
FOR REVIEW 


OUN CONSTRUCTION CO., INC., 

Raspondant. 


DOCKET NOS. 4418 
4459 


APPEARANCES: 

fOR THI 6BCRSIARY Pf 1ABQ& 

Franc la V. LaRuffa 
Rag tonal Solicitor 
Thaodora T. Gotach, Eaq. 

U. 8. Dapartmant of Labor 
ISIS Broadway, Room 35SS 
Naw York, Naw York 10038 


FOR THE RESPONDENT 


Donald J. Ball, Eaq. 

438 South Salina Straat 
Syraousa, Naw Y r.\ 13202 




t 


Petition to OSHARC for Review of Decision and 
Order of Administrative Law Judge, dated 9-19-74. 

Respondent Olln, being aggrieved oy the decision of Judge 
David G. Orlnger, OSAHRC, dated August 23, *974, respecting the 
alleged violation occurring on August 9, 1973, does hereby petition 
the Commission for a review o' said decision pursuant to Rule 91 of 
the Rules of Procedure of the Commission. 

Respondent takes exception to the following findings of fact 
contained In the decision: findings IS, 19, 20 and 21, for the reason 
that said findings were not only not supported, but in fact, are 
contra - '' to the evidence contained in the record. 

Complainant's witness Pauly did not observe any employees 
In the trench (51, 92). Complainant*s witness Whiteside did not 
observe any employees in the trench but did observe one coming out 
of the trench at the edge where the ladder was located (114). 

Wliile Complainant's witness Pauly did not see any employees 
In the trench, he stated that respondent's forman Duerr told him that 
men were working in the trench where shovels were shown In Exhibit 
C5. This testimony is expressly contradicted by Duerr who stated 
that respondent employees were not in the unshorec portion of the 
trench (262). In fact, the employees were engaged In Installing shoring 
at the time of the arrival of the OSHA Compliance Officers (263, 269, 
274, 275, 276). 

Respondent takes exception to that portion of the opinion set 
forth on page 16 In which the Court states that it gave 'full credibility 
to tho testimony of the complainant's witnesses Insofar as their 
conversations with the respondent’s employees" on August 9, 1973. 

The Trial Judge overlooked the determination of the Comm¬ 
ission that the Secretary must establish its cate by a preponderance 
of the evidence (Secretary of Labor v. Armor Elevator Co,, Inc., 
OSAHRC Dkt. Nos. 425, 426 1 OSHC 1409). Respondent submits 
that there must be a more substantial showing of proof on the part of 
the Secretary than that contained in the present record to support the 
Trial Judge's opinion upon this particular point. 


Respondent further submits that the record clearly shows 
that the trench In question complied with the Standard at 29 CFR 1926. 
652(c). Respondent's employees nad characterized the trench as being 
safe and the complainant's evidence (Exhibit CS and C6) sustain this 
position because of the entry and exposure of Enforcement Officer 
Pauly Into the trench Itself. 
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Respondent further takes exception to the Conclusion of 
Law No. S and Conclusion of Law No. 9 Delng the penalty assessed 
for the alleged violation and to paragraph 7 of the Order of Trial Judge. 

Respondent further takes exception to paragraph 7 of the 
Conclusion of Law and paragraph 5 of the Order assessing the amount 
of $250.00 for the non-serious violation of the Standard at 29 CFR 
1926.651(1)0). 

WHEREFORE, respondent requests that the decision of the 
Trial Judge herein oe reviewed oy this Commission. 


Respectfully submitted, 

Dated: September 19, 1974. 

Donald J. Ball 
Attorney for Respondent 
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SECRETARY'S CITATION. daled8-16 73. 


U S DEPARTMENT OF LABOR 

Occupational Safety and Health Administration 


■ ■ - -*cto Plaza 

P. .’.sttr St. 
Syracuse, JI.Y. 13210 


CSHO NO 

P-1568 


74 


ARE A 


6010 2 

I_I_ 


TO 




Mr. George Oiin 
President 

Olin Construction Company Inc. 
Box 55 

Camiiius, Hew York 13031 


Subject - Citation! s| for Alleged Occupational Safety and Health Violation! s) 


An inspection of a place of employment has revealed conditions which we believe do not comply with the provision* 
of the Occupational Safety and Health Act of 1970. (29 U.S.C. 651 et seq i The nature of suc h alleged violation!^ i 
in described in the enclosed citation!s) with references to applicable standards, rules, regulations and provisions of the 
said Act. These conditions must In* corrected on or lx*fore the date shown to the right of each alleged violation 
therein. 


The Act requires that a copy of the enclosed citation(s) be prominently posted “in a conspicuous place upon receipt" 1 
at or near each place a violation referred to in the < itation occurred. It must remain posted until all violations cited 
therein arc corrected, or for 3 working days*, whichever period is longer A sufficient number of copies of the 
attached citation(s) should be prepared to permit posting in accordance with the requirements of the Act The Ad 
provides for penalties for violation of the posting requirements 

You are hereby notified, or will soon be notified, whether or not penalty(ies) will be proposed as a result of the cited 
violation!*! You have the right to contest any or all parU of either the citation(sl or the proposed ftenaltydes! tie fore 
the Occupational Safety and Health Review Commission The Review Commission is an independent agency with 
authority to issue decisions regarding citation! s) and proposed penalty!les) If you do contest, you should submit a 
letter to the Area Director at the address shown above within 15 working days* after receipt of the certified mail 
notice regarding proposed penalty(ies). If you fail to contest within the 15 working day period, the citation(s) and 
the penalty!iesi as proposed, shall be* deemed to be- a final carder of the* Review Commission and not subject to review 
by any court or agency. 

If an employer contests the citation, the abatement period specified therein does not begin to run until the late of 
the Commission’s final order in the case PROVIDED the employer initiated his contest in good faith and n lely 
for delay or avoidance of penalties. 

You have a right to request a discussion with the Area Director concerning any results of the inspection (abatement 
dates, c itations, penalties, etc.). Please direct correspondence to, or call, the Area Director at the address shown at 
the top of this letter A request for an informal discussion cannot extend the 15 working day period allowed for 
filing a notice of contest. Therefore, a request for an informal discussion should lx* brought to the attention of the 
Area Director prior to the end of the 15 working days allowed for filing a notice of c ontest, preferably as soon as 
possible. 

An employee or representative of employees may file a notice (letter) to contest the reasonableness of the time 
stated in the citation for the abatement of the alleged violation!s). 

Alleged violations that are not contested shall be corrected within the abatement period specified in the c itation A 
followup inspection may lx* made for the purpose of ascertaining that the employer has posted the citation(s) as 
required by the Act and correc ted the alleged violations. Failure to correct an alleged violation within the abatement 
penod may result in further proposed penalties for each day the alleged violation has not been corrected. Timely 
correction of an alleged violation does not affect the initial proposed penalty. 

Correction of alleged violations which have an abatement penod of 30 days or less should be reported in wnting to 
the Area Director promptly upon correction. Reports of corrections should show specific corrective action on each 
such alleged violation and the date of such action On alleged violations having an abatement date of more than 30 
days, a written progress report sh >uld be submitted each 30 days. The progress report should detail what has been 
done, what remains to be- done, and the time needed to fully abate each such violation When the alleged violation 
is fully abated, the Area Director should be so advised 

The Act provides that whoever knowingly gives false information is subject to a fine up to $10,000, imprisonment 
up to 6 months, or both. 

If you wish additional information, you may direct such request to the undersigned at the address shown above. 

•t'nder the Occupational Safety and Health Act, the term “Working Day" means Mondays through Fridays but does not include Satur 
lays. Sundays, or Federal Holidays 


3 Citation!*! Enclosed 

Quantity Pages 




- Willful - 

Repeated 

* Notification of Proposed Penalty enclosed 

3 Yes □ No 

Datp_ August 16_ 19 73 


OSHA2C 
*•« Sept i*7l 









RIGHTS OF EMPLOYEES 

Any employe* or representative of employee* who believes that any period of time fixed in thu citation for the correction of 
a violation i* unreasonable has the right to contest such time for correction by submitting a letter to the IJ S Department of Labor 
at the address shown above within 1 T» working days* of the issuance of this citation 

"No person shall discharge or in any manner discriminate against any employee because such employee has filed any complaint 
or instituted or caused to be instituted any proceeding under or related to this Act or has testified or is about to testify in such 
proceeding or because of the exercise by such employee on behalf of himself or others of any right afforded by this Act " Sec lltcl 
(I ) of the Occupational Safety and Health Act of 1970, 29 U.S.C 6f>l. 660(cl(l) 


•l rider ihc iKiupilixiul Safely anff lw til Jjir term 
.a l.dr rat Holiday* / y /T 


Area Director's Signature 


vr>_ 


' mcai . M > nda* * through Inda** bul doc* not include Saturday* Sundjv* 


Issuance Date 


August 16 


(NOTICE Additional Important Information On Reverse Side! 


*orm OSH A 2 
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SECRETARY'S NOTIFICATION OF 
PENALTY, dated 8-16-73. 

PROPOSED 



U.S. DEPARTMENT OF LABOR 

f CSMO HO. 

OSm a. i no [ r v ~j 


rr. 

-1 P-1568 

7 76 | 


Plaza 

-• Water St 
K.-raouse. N ,y. 

AOCA 

6010 

REGION 

2 


* 



l_ 



TO 

• 

Mr. George Olin 

President 

Olin Construction Company Inc. 

Box 55 3 . 

Carol 1lus, New York 13031 Date 

l 

August 16, 1973 


I 1 

THERE IS NO REQUIREMENT THAT 

THIS NOTIFICATION BE POSTED. 


NOTIFICATION OF PROPOSED PENALTY 


Ih.* notification an.i the prnalty(ies) proposed by the Secretary of Labor shall be deemed to be the final order of the Occupational Safety 
•it. J Me.* t th Kriif* I ommisMon ’an independent agent', utth m,thorn-, to i srue J* < isi-n % respecting citations and propo sed penalties> and 
n..t sublet to re vie* by any court or agency unless , within l‘ working days from the date of receipt of this notification, you submit a letter 
of ntest. I hr letter of contest should be mailed or othens.se delivered to the Area Director named below at the address shown at the top 
“* " ' »o«*»icanon. If no notice of contest is filed within the I *> working day period the proposed penaltyfies' becomes final and is 
immediately payable. 


Payment of all penalties shown is to be made by check or money order payable to the order of "Occupational Safety and Health-Labor”. 
» aymen* of penalties should be remitted to theArea Director at the address shown above. 


•section I "VI I of the Act states < iv.l penalties owed under this Act shall be paid into the Treasury of the United Stares and shall accrue 
the t n.ted Mates and may be recovered in a civil action in the name of the United Stat s brought in the United States district court for 
the Jistnct where the violation is alleged to have occurred or where the employer has its principal office ' 1 


t>n the J>th n f- Au g ust . . . I" 73, a citation!* was issued to you in .ccordance with the provisions of Section 9(a) 

l the Occupational ‘safer* and Health Act of 197(1 'H4 Stat. 1601. 29 U.S.C. 651, et seq.) hereinafter referred to as the Act. You were tnus 
notified ol certain alleged violations ..f the Act, as specified in that citation(s). “ ‘ 


VO|; Akl 111 K1 BY NOTIFIFD that pursuant to the provisions of Section 19(a) of the Act, the penalty(ies> set forth below is/ are being 
proposed, based on the citation(s). 


^REPEATED SERIOUS 


( nation No. 


56. 5C. 

Item No. Proposed Penalty 


l. 


$1800.00 


•REPE ATED MOHSERIOtfl,,, ATlnKS 

f>A. 6B. 6C. 

( nation No. Item No. Proposes p enalty 


$270.00 



The proposed peoaitt lor \onsenous Yiolati n- »f sale:* an.t l e.*lth standards reflects a percent adiustment factor for corrective action 
to be taken within the period prescribed ir r b :a:i« n. it .» j arm., at alleged violation is not corrected within this period, the SO percent 
aJiustmrnt will be added to vuih other penal:* as ma* sul sequent!* be proposed for failure ■ correct a violation within the abatement 
period. N. abatement credit i- al.owed f.-t violations ot ft vordki epmg or posting :equ rrmtmv. 



0SHA-3 

Ra« Nov 1972 
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EMPLOYER’S NOTICE OF CONTEST, 
dated 8-28-73. 

August 23, 1973 


U. S. Department of Labor 
Occupational Safety & Health Administration 
203 fwldtown Plaza 
Syracuse, New York 13210 

Attention: h.r. Chester Whiteside, 

Area Director 

Re: Clin Construction Co., Inc. (Employer) 

P. O. Box S S. Camlllua. New YorK 13031 


Gentlemen: 


1 am attorney for and representative of the above-named en.ployer. 

Please be advised that the employer intends to contest the repeated serious 
violation set forth on Citation No. 1 dated August 16, 1973, and the re¬ 
peated non-serlous violation as set forth on Citation No. 2 Issued August 
16, 1973, and the proposed penalty of $2,070.00 for both the repeated 
serious and the repeated non-serlous violation, copies attached. 


I assume that all future pleadings and all future communications concerning 
thlB matter will be directed to me for proper attention. 

Very truly yojir*»— 


5o; 


4 ^ 


- 

nald J. Ball 


DJB/ar 

Enel. 

cc: OUn Construction Co., Inc. 
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Secretary's Complaint. 

'"1777 STATES F •—T:nI*"A 

OCC-P TI '■ .AE JND HEALTb r >LVIFW COW'IRSICP 


prrrrn j. b http 1 aw, sfopevary of tabcf, 

’ TilTn.* START'S OFF APT-'ENT? OF IABOR, . OSITRC OCCKET 

v. .’O. 4459 

'"LIN COWSTRTJCTICH CO., INC., : 

Respondent, 

KITED STO’LWOP.KTRS Or AilEPlCA, FOCAL : 

.0. 15480, 

Authorized 
t>-ploye« 
w prescntative. 


COM PLAINT 

Inspection has disclosed that, at the times and 
in the manner hereinafter stated, the provisions of 
the Occupational Safety and !'«.alth Act of 1970 (34 Stat. 
1590, 29 i’.S.C. €51, et ), hereinafter referred to as 

the Act, and tho Cocupational Safety and health Standards 
promulgated thereunder (29 C.F.R. Fart 10?€) have been 
violated. It is, therefore, averred end charged that 
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I 

Jurlidiotion of this action Is conferred upon the 
r ceupatlonal Safety am! Health "'‘view Commission by section 
10(c) of the Act. 

II 

The respondent, ci.rt; COHSTnrcriOK COfPA.ry, r c., 
a corporation organised under the lavs of the State of rp-v Tori, 
and doing business in the State of Sev YorV, maintaining 
an office and place of business at .order, rtoad, Ovillu;*. v^w Yor) , 
la and at all times hereinafter mentioned vas engaged in 
construction. 

III 

Since on or about January 1, 1*>72, a^ny of the materials 
and supplies used by respondent corporation were manufactured 
outside the State of '« YorV and the respondent corporation 
vas and is engaged in a business affecting commerce vithin 
the ucanlng of sections 3(3) and 3(i) of the Act. 

IV 

l-s • result of an inspection by an authorised represen 
tatlve plaintiff, reajondent corporation was lnaued two 

citations for violations on August If. 1973 pursuant to 
section 9(a) of the Act. ^ 




4 
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V 

On August 9, 1973 st a worksite located st 7017 Lake 
Shore Hoad, nrewertown. New York, st the Sullivan Eom 
Sewer Lateral, the respondent violated section 5(a) (?) of the 
Act and the following standards duly promulgated pursuant to 
section 6 of the Acti 

1) 29 r.F.Jt. 1925.651(1) (1) in that the respondent 
failed to store excavated material at least two feet or more 
from the edge of an excavation which employees may be required 
to enter. 

2) 29 C.F.*. 1926.652(b) in tbet respondent failed to 
support the sides of an excavation in unstable or soft material 
five feet or aore in depth, by providing shoring, sheeting, 
bracing or by sloping to protect employees who were working 
and exposed in the bottom of the excavation. 

In accordance with section 9(a) of the Act, the 
citations provided that the violations be abated immediately 
upoa receipt of the citation. Such periods of abatement were 
^•••onable for the abatement of theme violations. 


i 





Secretary's Complaint. 

VI 

Th* violation alleged in the citation as aet forth 
in paragraph v{2) above was a aarioaa violation within tha 
neanlng of oaotioo 17(M of tha Act in that thara was a 
substantial probability that death or serious physical ham could 
r,ro lt fron tha ooadition alleged to exiat and respondent, 
knew, or could with tha axarolae of raaaooabla diligence have 
known, of the preaeroe of iho violations. Said 
violation waa alao a rape/,tad violation within tha weaning 

•notion 17(a) of tha Act in that respodnent had bean previously 
oited for a violation of the sub-*set standard. 

VIX 

The violation alleged in tha citation as set forth 
in paragraph v(l) was a violation within tha meaning of 
■action 17 (c) of tha Act and had a direct and lnMdlate 
rdatlooihlp to tha safety and health of tha employees on tha 
work site. Said violation was alao a repeated violation within 
the meaning of saetion 17(a) of tha Act in that raspondent 
had been previously cited for a violation of the subject 


standard. 
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VIII 

On August It, 1971, a notification of proposal penalty 
for the citation* was served on the respondent corooratlon, 
proposing a penalty of $2,^70. In determining the amount 
of the proposed penalty, due consideration was given to the 
size of the business of the respondent corporation, the gravity 
of the violations, the good faith of the employer and the 
history of previous violations, as required under section 
17(j) of the Act. 

IX 

On September 5, 1973, the respondent corporation 
filed with a representative of the Secretary of labor, a 
notification of intent to contest the aforesaid citations and 
the proposed assessment of the penalty pursuant to the provisions 
of section 10(c) of the Act. This notification of intent 
to contest was duly transmitted to the Occupational Safety 
and Health Review Commission end jurisdiction of this proceeding 
la conferred upon the Cn—1 melon by section 10(c) of the Act. 

X 

Several of respondent's employees are affected by 
the violations reflected in paragraph V herein. The authorised 
employee representative of the affected employees is IC’ITE’' 
8TK£LWC’RKE3S OF AKTRICA, LOCAL 15480, 104 Magnolia Street, 
Syracuse, how York. At all times relevant tha said local 
union vaa certified as the collective bargaining representative 
of the affected employees of tha respondent corporation and 
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Secretary’s Complaint. 

all tir.oB relevant herein ;t haa her? collective bargaining 
agreements vith the respondent corporation. 

WHEi’EFCRK, the aforesaid citations and proposed 
penalty shoold be affirmed. 


'•fas— 

Solicitor of labor 


/a/ Francis V. iaRtiffa 
pkXncY£ V. £a at’FFX 
Regional Solicitor 


/•/ Theodore T. notech 
TfrronoHf r. ootscm 

Attorney 

UNITED STATES DWARTMEtrr OF 
LABOR, ATTORNEYS FOR 
PETER J. BRENNAN, SECRETARY 
OF LABOR. 


I 
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Notice to tho 01 IN COHSTRUCTIOM CO., INC. 


You are hereby notified that 
you nuat plead or otherwise answer this 
complaint, either denying or admitting the 
allegations, within 15 days cf your receipt 
of this complaint. Failure to do so may 
result in dismissal of your notice of contest. 
See Rule 33(b), Rules of Procedure, Occupational 
Safety and Health Review Commission. 
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EMPLOYER’S ANSWER. 


UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY & HEALTH REVIEW COMMISSION 


PETER J. BRENNAN, SECRETARY OF LABOR, 
UNITED STATES DEPARTMENT OF LABOR, 


OSHRC 
DOCKET 
NO, 445. 


UNITED STEEL WORKERS OF AMERICA, 

LOCAL NO, 15480, 

Authorized Employee 
Representative. 


v. 

OLIN CONSTRUCTION CO. , INC. , 

Respondent, 


ANSWER 


DONALD J. BALL 
Attorney for Respondent 
Office & P. O. Address 
436 South Salina Street 
Syracuse, New York 13202 
Telephone: (315) 422-2148 
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UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY & HEALTH REVIEW COMMISSION 


PETER J. BRENNAN, SECRETARY OF LABOR, 
UNITED STATES DEPARTMENT OF LABOR, 

v. 

OLIN CONSTRUCTION CO., INC., 

Respondent, 

UNITED STEEL WORKERS OF AMERICA, 
LOCAI.NO. 154 80, 

Authorized Employee 
Representative. 


ANSWER 

Respondent by its attorney, Donald J. Ball, for its answer 
to the complaint herein: 

1. Admits allegations contained in paragraphs "I,” "II," 
"III," "IV," "IX" and "X" of the complaint. 

2. Denies allegations contained in paragraphs "V," "VI," 
"VII" and "VUI" of the complaint. 

WHEREFORE, respondent prays that the citation and proposed 
penalty of $2,000.00 for the alleged serious violation of 29 C.F.R. 


OSHRC 
DOCKET 
NO. 4459 
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Employer's Answer. 

1026.652(b) as alleged In paragraph "V(2) H of the complaint be dis¬ 
missed. 



Donald J. Ball/ 


Attorney for (Respondent 
Office & P. O. Address 
4 36 South Salina Street 
Syracuse, New York 13202 
Telephone: (315) 422-2148 
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EXCERPTS OF MINUTES OF HEARING, 
1 - 23 - 74 . 

UNITED STATES OF .aMiRICA 

C "CUT T ZONAL 3/.F uTl .MO HEALTH REVIEW COMMISSION 


__ x 

PLTc.K J. BRENNAN, SECRETARY OF LABOR, 

UNITED STATES DEPr.RTMANT OF L/iBGR, : 


Complainant, 

v. 


CLIN CONSTRUCTION CO., INC., 


Respondent, 


Docket 

No. 44 j 3 
• & 4413 


UNITED 3TcusLwORKc.RU OF r.MERICu, 

LOG.L NO. 15480, 

Authorized 

Employee 

Representatives 


x 


U.3. Courthouse & P.O. 
101 No. Clinton Street 
Syracuse, New York 

January 23, 1974 
10: T. A.M. 


BEFORE: 


JUDGE DAVID G. ORINGER 


S.& S. REPORTING CO., Ii«iC. 
132 Nassau St. 

New York, N.Y. 
WO-2-2S15 
2-2943 
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Excerpts of Minutes of Hearing. 1-23-74. 

APPLAR/. NCiiS: 

FRANCIS V. L RUFFA, L3Q. 

Regional Solicitor 

United States Department of Labor 

1515 Broadway 

New York, i» sw York 

BY: THIiODORe. T. SOTSCH, c.SQ., Of Counsel 

DON..LD j . BALL, sSQ. 

‘Attorney for the Respondent 
436 So. 5a j.nc Street 
Syracuse, Uew York 1320?. 

P R £ S c. N T: 

MR. HaRCLD P..ULY 

MR. CHLSTiR C. W-ilTaSIDc. 

/.rea Director 
Syracuse -_rea Office 
Room 203 

Midtown Pinza, Syracuse 


* * * ¥ * 
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Discussion. 

The legal name of the Respor. J ent is 01 ir 
Construction Company, Inc. It j.s a New York 
corporat.cn with the principal offices in 
Camillus, Hew York. 

The qi-stion as to w.ietier or not the 
Respon^^-nt '‘S been enr = ’ an business affect¬ 
ing counerc j, ctus . I b -l .ev-, was admitted in 
their pleadings. 

JUDGe. 0RINGt.R: .ui right, go ahead. 

MR. B.LL: Relative size of the 
Respondent ...n the geographic area is probib1« 
one cf the larger. 

I cannot tell you exactly numerically 
where it stnds, but it ic one of the larger 
construction companies in the area. 

JUDGE ORIHGER: Let me ask one question. 

Your client makes and yets interstate 
telephone calls. 

MR, BelJL: YeS. 

JUDGc. CkINGER: . n t ._y jet materials 
shipped in from cutsid ; of the stat*- 9 

MR. E.LL: Yes. 

JUDGE OUINGSR: I. would, like tc have some 
elements _n the record, tint's the reason why 
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Discussion. 

I ask those questions. 

They a .so have trail comin? in an- 1 out of 
the State- s that correct? 

MR. E LL: Yes. 

Th- relative size I put in the record 
already. 

I cannot tell you t to n„t worth, butt‘d 
approxiant- sales for t . p"St fiscal year wo 
approxi. et jly $5,00C,C . 

Th^.re were no injuries involved at the 
time an*', p.t. ce of the -'..le^ed violations. 

There is no question of wnership ard 
control . i: the equipment involved, as f n r as 
I know cf. 

There w«_ro spproxim-’to.ly 15C employees 
employer! a , ly by the *•> .o r .ndent. 

Incidentally, when I talk about 
Respondent, I an talkin'?, about the Xespondont 
euplcy_r cec-use of the nr r.--appearance of the 
union. 

JUDGs. GRINGEr: Lw. 

MR. E.eiL: Insofar as the revious viola - 
tions, „n or about Jun - \ 1973, t iero was a 

violation by issued for or. recurrence ir. 


* ¥ ¥ ¥ ¥ 
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Excerpts of Minutes of Hearing, 1-23-74. 

Harold Pauly for Department, Direct. 

It wr3 consolidate'’ by another Judge, -r 
I think ir. his wisdon it is bast for the 
expedition of thy process-’.in"’ to proceed along 
those linos. 


Now, Gentleuien, is tiere anything else 
that you can stipulate to? 

toli. GOTSCH: I don't believe so. 

JUDGe. ORINGER: Arc you ready to open, 

Mr. Gotsc •? 

Mx. GOTSCH: Yes. 

The Secretary of Labor would foreoo any 
opening stateuent, and is ready to proceed by 
calling its first witness. 

MR. BALL: I would as soon waive openin' 
stateioents and get into tne evidence. 

JUDGE ORINGER: All right, Gantleuen, you 
nay proceed. 


Thereupon, 


Mr. Witness, pleas ; sit cv .c here. 
* * * 


HAROLD PAULY, 

was duly called as a witness for and in behalf of the 
Secretary of labor. United States D„ : arti-aont of Labor, 
and being then and there duly sv/k rn. by Judge Oringer, 
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Harold Pauly for Department, Direct, 
assuned the: witness 3tan 1, and upon examination, testifi 

as follows: 

JUDCii ORINGLR: what is your name? 

Ti-fe. wITNASS: Harold Pauly. 

JUDGIi ORINGfiR: You may proceed. 

DIRECT EXAMINATION 

BY MR. GOTSCH: 

Q By whoa are you employed? 

A The United States Depart.jent of Labor. 

Q How long have you been so employed? 

A Two and a half years. 

Q What is your position with t=e United States 
Department of Labor? 

« Industrial Hygienist and Con, iiance Officer. 

Q And where are you stationed? 

A Syracuse area office. 

Q And the area office of what administration? 

A The Unite! States Department of Labor, 

Occupational Safety and Health Administration. 

Q All right. And, Mr. Pauly, could y.u tell ae setee- 
thing about your past background? 

What was your educational ex erpence? 

A I have a 3A and MS in geology. 

Q And what was -- what university was that? 



Excerpts of Minutes of Hearing, 1-23-74. 

Harold Pauly for Department, Direct. 

A Mia..ii Univarsity, Oxfcr’, Ohio. 

Mr. Pauly, you stated that you 'wd a BS and MS in 
geology. Did you do any -- w iat otia-_r jobs havo 
you had since y„u have finished y.jur schoolin'? 

A I worked ei ht years as a 'eologist and ten 
years with a iar-e chenicai fire, before joining 
the United States Departnent of Labor. 

You stated that you had educational and also work¬ 
ing experience as a geologist. 

Did you ever hav- any occasions to .sake any studies 
of soil? 

A Yes. I have had courses in alecntology and 
identification of rocks and soils and have per¬ 
formed analyses of sizes of rams and .latter con¬ 
tained in soil. 

I have, like I say, spent ei'ht years in the 
field of crawlin- and walking over countless relies 
of soil and reex, so I am very well acquainted with 
it. 

All right. And, bur. Pauiy, ;ow ..any years nave 
you bwcn racki.r. inspections w..t • the Occupational 
Safety and Heaito »!t;in: strati'n? 

A Two and a Laif yoars. 

..bout how many'inspactions would you estinate that 
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Harold Pauly for Department, Direct. 

JULGA OkINGEu: All ri at. Now, su F pcs_ 

counsel at together with me for three minutes 
while everybody else gees outside. 

THA /VlTNiSS: May I say something? 

It ml it be a good idea to call 
Mr. VJhiteside because he would -- 

(Discussion off the record.) 

Mil. 3-.LL: Prior, to taking a short recess, 
I stated I would prefer cross-examinin’ the 
witness at this point. 

If it is agreeable to the Court, I will 
withdraw that motion at this point and allow 
Mr. Gotsch“present his entire situation as to 
both violations, and I will r roceed with ny 
cross-axa t ilnation at the ^r_. er time. 

JUiXJA ORINGA k: That motion is orantad. 

You may procead than, Mr. Gotsch. 

CONTINUAL Jl mCT A^JilMATION 

3Y MR. G0T3CH: 

C. You noted earlier that you ade an inspection of 
Olin Construction Company on i.u'ust 9, 1373; is 
that correct. Sir? 

A Yes. 

C. Could you describe for the Court where this 



43 


___ 55_ 

Excerpts of Minutes of Hearing, 1-23-74. 

Harold Pauly for Department, Direct, 
inspection took place? 

Let me give you the file for the August 9th 
inspection. 

(Handing. Readin ,.) 

A 7037 Lakeshore Road. I have got the name 

Sullivan down here. 

And what did you observe at this.job site? 

A An open and unshored trench. 

Now, Mr. Fau’y, I have some a Iditional -- 

Mk. 50TSCH: I would like to have these 
narked for identification. 

(Three photographs — received and 
marked for identification aa exhibits 04, 3 
and 6, respectively, as of this late.) 

Mr. Pauly, I have Exhibit 04, for identification. 
Could you identify that for the Court? 

(Handing.) 

A It is a trench, the trench we are talking 
about, 7037 Lakeshor^ Road. 

Now, on what date was that photograph taken? 

A August 9th. 

And who took this ..hotograph? 

A I did. 


nfhat camera did you use in taking this photograph? 
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Harold Pauly for Department, Direct. 

A A Kodak Instarntic. 

Was this the co. urc supplied t. you lurin' the 
course of ycur 'uties in the Deportnent of Labor? 
A Yes, Sir. 

And is this -- .',ow was this hoto-jra^h developed? 

A The Allx toto Ccnpany, 

oid you take the filn to that Coapany? 

A Yes, Sir. 

And is this photograph a fair an’ accurate 
representation of what you observed on that date? 
A Yes, Sir. 

MR. GOTSCH: Your donor, I offer 
Exhibit 04, for identification, into 
evidence. 

JUD3 . OklNGEk: Any objection, Mr. Sail? 

MR. BALL: If it is offered purely for a 
general observation of the situation, I have 
no objection. 

JUDGE JRINGAR: He is offerm it for 
what he observed that day, as n fair and 
accurate representation. 

I tr.I:_ it that this is what you saw on 
that day, that it is a fair an’ accurate 
representation of what you saw? 
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Harold Pauly for Department, Direct. 

THE WITNESS: Yes. 

JUDGE ORINGER: Mark this into evidence. 
(Photograph -- received and marked in 
evidence, instead of and in place of identifica¬ 
tion, as Exhibit C-4, as of this date.) 

Mr. Pauly, Exhibit C-5, can you identify that for 
the Court, please? 

(Handing.) 

A This view snows me measuring the depth of the 
trench. 

JUDGE ORINGER: Hew hi’h is that ruler. 
THE WITNESS: It is folded over at the 
6 foot mark. 

Mr. Pauly, who took this photograph? 

A Mr. Whiteside. 

Was this taken with the same camera as Exhibit C-4? 
A Yes, Sir. 

And was the film developed in the same way? 

A Yes, Sir. 

Is this an accurate representat on of the view of 
the conditions that you obsorved on the date of 
the inspection? 

A Yes, Sir. 

MR. GCTSCH: Gn that basis, I offer 
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Harold Pauly for Department, Direct. ^ 

Exhibit C-5 into evidence. 

JUJGe. GRINGER: Any objection? 

MR. 3ALL: I won't object to that, Yr ur 

Honcr. 

JUjGE GRINGER: Adoiit it in evidence. 
Mark it. 

(ihotc .raph -- received and marked in 
evidence, instead of and in place of identi¬ 
fication, as Exhibit C-5, as of this date.) 

JUuGE CRINGER: I will say that if there 
were a technical objection, yen would still 
be able tc get it in, but you would have to 
do it with Mr. Whiteside. Go ahead, 

^ All right. Mr. iauly. Exhibit C-6, would you 
identify that dccunent for the Court. 

(Handing.) 

A It is a view of ayself standing in the trench. 
C, And who took this photograph? 

A Mr. Whiteside. 

Was this taken with the same camera that was used 
in exhibit C-4? 

A Yes, Sir. 

C. And was it processed for developing in the same 


way? 
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Harold Pauly for Department. Direct. 

A Yea, Sir. 

And is this a fair and accurate representation of 
the conditions that you observed on August 9, 1973? 
A Yes, Sir. 

MR. GCTSCH: I offer this Exhibit 06 
into evidence. 

MR. BALL: No objection. 

JUDGE GRINGER: Admit it into evidence. 

(A photograph -- received and narked in 
evidence, instead of and in place of identi¬ 
fication, as Exhibit 06, as of this date.) 

Mr. Pauly, Exhibit 04 is a photograph. 

Could you explain to the Court what you observed 
as depicted in Exhibit 04? 

A Well, this picture was taken to aid in our 
establishing that there was an exposure, for 
instance, the ladder leading down into the trench 
The other views show the tools and shovels 
and so forth. 

That was primarily the reason for this parti¬ 
cular picture. 

I see. Mr. Pauly, what were the dimensions? Did 
you make any measurements of the excavation in 
question on August 9th? 
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Harold Pauly for Department, Direct. 

A Yes, Sir, 

And what was the depth that you found in your 
measurements of this excavation? 

A As I said a moment av’o, tne one picture 
nil ri’ht, let me show you exhibit C-5. 

A That i3 folded on the 3-fcot nark. That is 
my ruler, it is a 10-foot ruler, and I said in ay 
report 8 to 9 feet deep, and I an lookin’ upwards, 
so I cat ’t really estimate precisely whether it is 
8 feet or 9 feet. 

JUDGE oRINGEk: I an convinced it is over 
5 feet. 

And how tall a nan arc you^ Mr. Pauly? 

A Six feet. 

Mr. Pauly, in Exhibit C-4, I sec some sheetin', 
placed in the trench. 

A Yes, Sir. 

Is this -- woui 1 this be a ’equate ,rotection for 
employees workin' in trench? 

A Not where tie work was ’ .in • performed, nc, 

Sir. 

JUJGa vklNGek: ♦ 'id not hear that. 

THE WITNESS: Not where the work was 


bein.? performed, no. Sir. 
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Harold Pauly for Department, Direct. ^ 

^ All right. Where was the work betn performed in 
this trench? 

A T! e work was being performed directly beneath 

the pot_ion you cannot see. Well, where I an 
standing, and where 1 am taking tire measurement, 
to be more precise. 

x And in that portion there was no sheeting present? 
A No, Sir. 

All right. New, Mr. Pauly, 'll you make measure* 
ments as to the length of this trench? 

A Yes, Sir. 

C, And what did you determine the length of the 
trench to be? 

A Twelve tc fifteen feet long. 

C* And hew do you explain the variance in the length 
of this trench, 12 to 15 feet. 

A Actually, the trench, as you can see in this 
picture, is two portions, one wider eliptical por¬ 
tion and one suniler eliptical portion. 

It is narrower at tho n icfc and wider in the 
middle. 

Q Jid you make any measurements :f th- wi J th of this 
trench? 

a* 



Yes, Sir 
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Harold Pauly for Department, Direct. 
i»nd what was the width? 

<* I said St 10 feet wide. 

<in d what was -- what type of soil did you observe -- 
what soil conlitions did you o’ serve in this 
trench? 

A Loose, unconsolidated soil. 

/*nd what elements made up the loos 2 unconsolidate 1 
soil? 

A Sand and silt, and ioam. 

Was it the same typo of lake eottom imterial that 
you had observe 1 on your previous inspection? 

A Yes. 

And would you characterize this as more stable or 
less stable than average soil? 

A Less. 

Less stable? 

A Yes, Sir. 

Did you observe any angle of r^ocse in use in this 
excavation? 

A No, Sir. 

Did you observe any shoring -- where employees 
were exposed, di you observe any shoring? 

A No, Sir. 

MR. 3i.LL: I object to the word where. 
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Harold Pauly for Department, Direct. 

JUDGS GRINGtR: Sustained. 

I heard nothing about any employees. 

MR. GOTSCH: All right, 1 will got to 
that point. 

Mr. Fauly, did you obsorve any employees expose' 5 ? 

A Did I soo any employees in this trench working? 
Yes. 

A No, Sir, I did not. 

Did you obsorve any employees 1 implements in the 

trench? 

A Yes, Sir. 

What implements lid you observe? 

A Shovels, crowbars, some material in a tin can 
used to join the pipes together, and so forth. 

In the location where you found these shovels and 
crow bars and ether material, dll you observe any 
shoring in use? 

A No, Sir. 

Any sheeting? 

A No, Sir. 

Bracing? 

A No, Sir. 

There is no sloping of the excavation at that point? 
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Harold Pauly for Department, Direct. ^ 

Mere any other tsi*ans of sup rt bein’ use' 49 

A No, Sir. 

Mr. cauly, di 4 you discuss this matter with any 
representatives jf 01m Construction Company? 

A Yes, Sir. 

Who did you s eak to? 

A The foreman, Mr. Timothy ja^rr. 

*»nd did you ask if any employees were working in 
this excavation? 

A Yes, Sir. 

and what did Mr. Duerr respond? 

u He said there were twe employees who had been 
working in the trench. 

Jid you ’et tie names of those employees? 

A Yes, Sir. 

What were their names? 

u Mr* Ernest Cristian and Kenneth Spainglar. 

JUTJGc. GRINGER: Did he tell you where 
in the trench they were working? 

THE WITNESS: Yes, Sir, where the 
snovels were located. 

JU.Xic. ^RINGER: And where were the 
shuveis located in relation t 3 the picture? 
TrCi WITNESS: Well, wh.cn picture? 
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Harold Pauly for Department, Direct. 

MR. 30TSCH: exhibit C-5, where yc u •’.re 
stannin with the ruler. 

TH2 wITNc.SS: Right wnere I was standing. 
In fact, you can see the shovels in the 
picture. 

JUiJGh. ORINGfeR: All right, 30 ahead. 

Q Did you speak to any other management representa¬ 
tives of Olin Construction Company? 

A I don't recall whether I did directly or 
whether Mr. vVhiteside did. 

Q Mr. rauly, was there any discussion as to the aba.te- 
ment of this -- of these violations? 

A Ididnothear the conversation, this type of 
conversation. 

C. Now, Mr. i'auly, did you observe any conditions 
with respect to excavating material placed near 
the edge of the trench? 

A hes, Sir. 

Q And what did you observe with respect to this? 

A Not in a place a minima . or maximum of 2 feet 
from the edge of the trench. 

JUIjGA ORINGiIR: It is my understanding 
that this is not contested. 


MR. GofSCH: 


At this o_nt, I would ask 
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Mr. Pauly about the confutations of the ..re¬ 
posed penalties for -- I will have to go ba.k 
to the August 3rd inspection and the penalties 
there, and then 50 into the ..ugust 9th 
inspection. 

JUdGti ORINGP.R: All right. 

Mr. Pauly, coui' you explain to the Court how the 
proposed penalty for the serious -- the alleged 
serious violation was assesse’.? 

A Well, the basis for a Serious violation is one 
that causesdeath or serious physical harm. 

Jid your observation lead you to believe that this 
excavation, this failure to slo e or shore or 
otherwise this excavation cculi cause such serious 
injury or death? 

A Yes. 

And, therefore, you designated this as a serious 
violation? 

A Yes, Sir. 

nhat is the unadjusted penalty for a serious 
violation? 

JUDGA oriINGhix: Well, what is the danger? 
When you fail to slope -- as 3 tiring that the 
Respondent uad failed to slope, shore, sheet 
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or brace, wnat danger are you exposed to? 

THE wITNSSS: Sides of the trench covin; 
in and covering the employee and suffocating 
the employee. 

JlLXJii CRINGER: and can this cause serious 
injury or death? 

THE WITNESS: Yes, Sir. 

JUJGE GRINGER: Go ahead. 

k All right. Mr. -auly, were representatives of 
Olin Construction Company aware that this condi¬ 
tion existed? 

A Yes, Sir. 

^ Which representatives? 

A Mr. Murphy. 

0. Now, what -- how did you derive the final ultiaate 
penalty that was proposed for this violation? 

A We have factors, good faith, size of the 

corporation an ’ he history. 

Good faith ^s an evaluation of the safety 
program based on their record. 

We gave the:.: ?.G percent, the highest w^ coul * 
give them. 

Q All right. What went into y: ur thinking with 

respect to an evaluation of tueir safety program? 
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A They had maintained their recor’.s . Th-jy had 
icne uost of the -- nest of everything we 
observed. They had a fairly 'cod safety program 
bnseJ on our observations cf the recor’.s, on the 
materia 1 that they had, the trucks and the cranes 
and so forth, 
oil ri^ht. were you -- 

oRINGER: Ji ! you fuel they were 

safety conscious? 

THii WITNESS: Yes, to a certain extent. 
N.iw, hrw much credit did you ivc then for *cod 
faith? 

A 20 percent. 

And what was the unadjusted ,.cnalty for the 
serious violation? what fi ur<_ ’i ’ it start with? 
A $1,000. 

w^re you able t ’ive th^ ReS.rr.'ent any credit 
for size? 

•» Nc , Sir. 

why didn't ycu dve them credit for size? 

A They had. ov>.r 100 employees n th«_ site. 

How about past history of the »las„ n lent? 

*» Well, we considered th^s an initial visit. 
They had no t .rlor visits for GSHA, so we -java than 
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the naximum amount of reduction. 

And what was t >e tctnl reduction that you q?,vc 

then? 

A 40 percent. 

And whnt ’id ttT.t mke the ultimate r ropcsed 
penalty? 

A $600. 

JUjGc. JRINOisR: We are now talkin' 
about the serious violatr.cn, Citation No. 1, 
alleged violation of 652(b)? 

MR. G.TSCH: Yes. 

All right. Mr. .auly, as a result of ycur inspec¬ 
tion on August Sth, 1973, you also proposed 
penalties. 

Could you describe for the Court bow you arrive’ 
at the penalties that were assessed after your 
second inspection. 

A We started with a base fi .ire of twice the 
original amount, which is $2,000, because it was 
a repeated violation. 

We gave then credit of -- we gave them no credit 
for good faith b icause of their failure to remove 
that, based on tae original inspection. 

We gave then no credit for c .*e, and we gave 
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then 10 percent for history, based on the fact 

tnat this was a 3econd visit. 

So we gave them a 10 percent reduction. 

And 

** Cr $200, which would leave a total of $1,800, 
And how did you arrive at an unadjusted penalty of 
$ 2 , 000 . 

A We double'’ the riRinau enalty account of 

$ 1 , 000 . 

..nd what -- was -- what type of violation did you 
consider this to be? 

A A repeated serious violation. 

A repeated serious violation? 

A Yes, Sir. 

Now, Mr. Pauly, there was a seccn ’ item of the 
citation, whic . also resulted in a r rcp sed t .malty. 
The facts of that citation arc net in dispute, but 
the computation of proposed penalty is. 

Could»you explain for the Court how you arrive at 
a proposed penalty for the secon ’ item, and that 
was the violation of 1S26.651(i)(i)? 
i . We doubled the orl 'inai violation. It was 

$300 originally on the first visit, and we 
doubled that amount to $600, and 'avu them the 
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sane penalty reduction. 

Now, Mr. iauly, how did you arrive at the unadjusted 
figure initially? What factors entered into your 
mind when you developed the unadjusted penalty? 

JUDGE ORINGER: I don't knew what you 
mean initially? .ire you talking about the 
first citation or the second.? 

MR. GJTSCH: In a manner of speaking, I 
think he has tc go brack to the first. 

JUiXJE ORINGER: Th^ first uncontested 
citation- is that right, that was not 
contested? 

MR. GCTSCH: That is right. 

JUDGii ORINGER: New, go on from there. 

All right. Mr. iauly, would you mind explaining 
how you developed the first penalty for this 
uncontested violation? 

JUDGE ORINGER: Give us what section 
was allegedly violated. 

MR. GOTSCH: This is 1926.6bl (i) (1). 

JUDGE ORINGER: What did you allege that 
they did? 

The allegation reads, "Failure of 
employer to store excavated material at least 
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the August 9th inspection? 

A Yes, Sir. 

With respect t this 651(i)(l) violation? 

A Yes, Sir. 

JUDOS Ci\INGSR: Let tae r.slc you a ques~ 

tion. 

What can happen ~~ ass lining that that 
violation existed, what is the danger of 
having excavated material to close to the 
edge of the trench? 

THS WITNESS: Two things, the material 
itself could fall into the trench, and also 
the added weight at tht edge of the trench 
could cause the edge of tne trench to fall in. 

JUjGE GRINGER: As a result, what would 
happen? 

THE WITNESS: The entire side ofthe 
trench could fall in on the employee. 

JUDGE GRINGER: You consider that 
non-serious? 

THE WITNESS: I considered the excavated 
materials on the edge of the trench non- 
serious because, basically, the weight force 
is perpendicular, stra; at ’own. So I just 
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figured that as beinp less serious than the 
unshorin •. 

JlLCIi ORINGER: Aren't tnere titans when 
the sane situation woul 1 be serious? 

Tl-ti WETNESS; when tie trench is deeper 
and there is something heavier at the edk>e 
of the trench, yes, that could be considered 
serious. 

Mr. Pauly, what was the unadjusted onalty that 
you arrived ct? 

A $125. 

Well, the unadjusted penalty initially. 

A $300, I'm sorry. 

$300? 

A Yes. 

Now, what adjustments did you allow on the 

August 3rd ins ection? 

A 40 percent. 

Was that based on the same criteria that you 
enumerated earlier for the serious violation? 

Yes, Sir. 

That was Piood faith -- 20 percent for ;»ood faith 
and 20 percent for history? 
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Q 13 that your testimony? 

A I am 3ayin that as a mat tar of opinion. I 

did not measure it. 

Q And you think — 

A You are askin'; ae is the bottom of the trench 
as wide as the top? 

Q Yes, Sir, I an asking you if t.ie bottom of the 
trench -- 

A It could be, yes. Sir. 

Q And it came u, basically at a 30 degree angle? 

A Approximately, yes. 

Q And then ycu had the spill conti ueuc or adjacent 
to it; is that right? 

A That is right. 

JUJGis ORINGAU: I too., t' for granted 
that if a compliance officer leeus th_ 
trench to be unsafe, he would not -;o into 
it to measure the botto.... 

Go ahead. I have a^rea "y ’.eci’ed that 
in the ca.s i. 

f. how, did you actually s je men w rkir.f; at the 

trench, Mr. auiy? 

A No, Sir. 

Q I believe you r iferred to infer:iction centsone’ 

***** 


i 
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A One other thing, it has to be at the approval 
of my Area Director, so it is not ny decision alone. 
Q Your personal opinion, he ran a pretty good shop, 
didn't he, he was knowledgeable and observant of 
the rules and regulations of OSH*', and tried to 
observe them? 

A Yes, Sir. 

Q Let me ask you a few questions now in reference 
to the violation -- 

JUDGft ORING&R: Let us net lose the 
official marked exhibits. 

MR, BALL: I am trying to keep it 
together, Your Honor. 

Q. New, this is a violation which is supposed to have 
taken place on August 16th; is this correct, we 
are talking about the August 16th violation? 

A August 9th, you mean? 

Q Yes, August 3tn, I am sorry. 

This was near 70-17 Lakeshore Road? 

A Yes, Sir. 

Q. I show you Exhibit C-4, and I nsk in which 
direction the trench is running? 

(Handing.) 


A 


North-south. 
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And you took that picture, I believa. 

** Yus, Sir. 

And where were you standing when you took the 
picture? 

A In the roadway. 

So that the nouse as indicated on the picture, and 
Where the ladder is indicated, that is on the south 
extreme end of tie ditch and you were standing on 
the north si-^e of the ditch? 

A No, just trie other way around. 

You are standing on the roadway? 

A Yes, Sir, which is on the south side, and 
this is looking north, towards the lake. 

You are stan '.in? on the outside of the road? 

A Yes, this is the road waere I an standing, 
taking the picture, and the trench is running 
north-south, sc -- 

Well, if you are standing -- I an not trying tc 
argue with you, but if you are standing on the—yas, 
standing on th j south sid. cf the north roadway -- 
A well, which are you askin' ne? 

Let's start all over again. 

Where were you standing when you took the picture? 

A I an standing at the south end of the 
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trench. 

C You are standing at the south end of the trench 
on the roadway? 

A Which would be on the north side of the 
roadway. 

Q And that would be on the north side of the roadway? 

A Yes. 

^ Okay. So that the building that is showing and 

where the ladder is, that is tie north side of the 
trench and where you are is the south side? 

A Yes. 

Q And there is a ^ipe crossing the trench; is that 
correct? 

A Yes. 

Q. And is that a gas pipe? Do you know? 

A I have no idea what it was. 

C A»d southerly of that gas pipe, towards the house -- 
A Yes, Sir. 

Q -- there is shering; is that correct? 

A Yes, Sir. 

Now, is that proper shoring? I want tc under¬ 
stand 

A which shoring? 

There is shoring. 
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A Yes. 

x iind when you issued the citation involved here, 
you issued it for that portion of the trench? 

A No, Sir. 

i. If the trenca had ended at tna ^ipe where tne 

pipe crosses, would you have cited the violation? 
A Yes, Sir. 

C You are saying that this is improper shoring? 

A We did not evaluate it from that standpoint. 

They had to enter through that end, obviously, 
where the ladder is, but I would, in ay own 
opinion, say that that would not represent pro¬ 
per shoring, but I an not a construction expert 
either. 

Q well -- 

A No, this would not be proper. 

Q You are an enforcement officer, aren't you? 

A It is net braced at the bottom. If the wall 
would cave in, the bottom would ci:s j up. 

Q If the bracing were there, I mean -- 

A If you are askin; me if I feel that that is 
proper shoring, I would answer no, that that is 
net proper shoring. 


Q And I will ask y u the question why, because the 
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bottom is not braced? 

A The bottom is not braced, yes. Sir. 

Q Now, where were the measurements actually taken 
in this trench? 

A Where I ac standing. 

Q As shown -- and that is a picture of you inside 
the trench? 

A Yes, Sir, 

Q 1 ask you if you have an opinion a3 to the width 
of the bottom of the trench. 

A Well, I would say approximately the same 

width as the to,.*, approximately. 

Q Now, I believe you testified that the top of the 
trench was approximately 9 to 10 feet wide; is 
that correct? 

A Yes. 

(< Which means that the bottom of the trench also 
would be 9 to 10 feet wide; is that correct? 

A Yes. 

Q And there was no an^le of repose at this point; 
is that correct? 

A No, Sir, 

Q So that the sides would be at a 90 degree angle? 
A That is correct. 
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Q And you cited tais violation and you called it a 

serious violation? 

A That i9 correct. 

Q Because if you felt there was anybody in the 

trench, somebody a:.?ht be hurt; is that correct? 

A Yes, Sir. 

<* And yet you unde it a repetitive or -- a viola¬ 
tion because of the previous violation occurring 
on August 3rd; is that correct? 

A Yes, Sir. 

Q Was there anyone -- on August Jth, as shown in 
Exhibits 4, b end 6, they -- do they shew any 
employees in the trench? 

A No, Sir. 

Q And did you see any employees ir the trench? 

A No, Sir. 

MR. BALL: I have no further questions. 
JUDGc. ORINGBR: Do ycu have any redirect, 
Mr. Gotscb? 

MR. GUTSCH: Just e couple of questions, 
Your Honor. 

JUDGu. GRINGE.R: Gc ahead. 

REDIRECT EXAMINATION 


BY MR. GOTSCH: 
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First of all, Mr. Pauly, wit. resect to that 
August 3th ins[ action, how did you n»ke a deter¬ 
mination that employees were exposed to this 
ladder -- this trench? 

A The access ladder, the tools at the bottom 
cf the trench,the shovels and can with whatever 
material was in the can, rags and various imple¬ 
ments of use that would have to be used by 
somebody. 

And had the foremen made any statement to you with 
respect to employees? 

A Yes, Sir. 

And what — what was that gentleman's name attain? 

A Mr. LaFleur, I believe his name is. 

Mr. LaFleur is the name as I recall. It is in 
the record somewhere. 

MR. BALL: Mr. iluerr. 

THL wITNe.S 3: Nov, wait a minute, is 
that the first or the second situation? 

August 9th. 

A That was not Duerr on Auust 9th. 

Look at your notes. 

MR. BALL: Then I withdraw my statement. 
JUDGIS CRINGUR: Look at your notes. 
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TH2 WITNESS: To ray thinking Duarr is 
the forerun, you are ri^ht. I an sorry, 
Rcnald LaFieur was the superintendent. 
Getting back to the first inspection on August 
the 3rd, you stated that you s r oke to an erapLcyee 
Joseph Loop, and what was hr. Loop's occupation? 

A Laborer. 

nnd what, if anything, did he tell you about his 
job? 

A He had beun working in the trench. 

Earlier that norning? 

A Yes. 

Was Mr. Murphy present at the tine you discussed 
this with Mr. Loop? 

A I don't recall that he was. 

end the exhibits generally sneaking, 1 through 6, 
accurately show the Boil conditions that you 
observed on that day? 

A Yes. 

How did you hapj en to -- well, I see you are 
standing in Exhibit C-5 and Exhibit C-6. 

1 see you are standing in the unprotected part of 
the excavation. How did you happen to go down th. 
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A The ladder was available. 

{ And there was no ladder available at the time of 
the first inspection; is that ritht? 

A That is right. 

MR. GL'TSCH: I have no further questions. 
JUDGE ORINGER: Anythin else? 

MR. HiLL: Just a couple of questions. 
RECRG3S EXAMINATION 

Bf MR. BALL: 

0. Did Mr. Loop, and we are now talking about the 
first so-called violation, besides saying that 
he was a laborer, tell you wliat he was doing in 
the ditch earlier that day? 

A No. 

(< Do you know what a laborer doe3 in a ditch? 

A Digs. 

Q Does he lay pipe? 

A He lays pipe. 

Q Did you see any pipe laid? 

A No. 

f. So you don't know whether he was actually -- 
A No, I did not observe hici in the trench. 

Q And if there had been a ladder in the first 
trench, would you have gone down and raade 


* * * * * 
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JUDGE GRINGER: Why did y DU into that 
trench the second tine knowing that it was a 
dangerous area? 

THE WITNESS; To taka measurements of 
the depth. 

JUDGE ORINGER: Don't you think that you 
were endangering your person wh^n you did sc? 

THE WITNESS: Certainly. 

JUDGE WRINGER: Is it your instruction 
to do that, to go down and measure the 
depth? 

THE WITNESS: It was on this occasion, 
yes, Sir. 

JUDGE WRINGER: I am curious about that 
second violation, that second admitted 
violation of having a fill £ ,iled closer to 
the trench than 2 feet. 

How cone, after it was -- how come on 
the second time you gave 1G percent for 
good faith and 50 percent for prospective 
abatement when it was not abated the first 
time? 

4 

THE WITNESS: "t was abated the first 

time. 


* ¥ * * ¥ 
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>.L. SESSION 1( 

(H-crr.nr’ resumed at 2 f.M.) 

JU./E OUINGSR: ,W. ri.'ht Gentlemen, 
let's pr -coed. 

Eu<-. G0T5CH: I call. iir. w.iiteside, the: 
.-rea director. 

★ * * 

Thereupon, 

CHESTj.iv C. WHITESILL, 

was duly called as a witness for and in behalf of the 
Secretary of Labor, United States „»e_ art.ient of Labor, 
and being then and there duly sworn by Judge Oringer, 
assumed the witness stand, and upon jxad. nation, 
testified as follows: 

JUiXjj. oUINGIsk: what :.s your name 9 
THE WITNESS: Chester C. niiteside. 
JUiXJe. CRINGLE: You may proceed. 

IJRECT EX.iMINi.TIOH 

BY ME. GOTSCH: 

Q In your capacity as the OSh. u.vea Jbrector, do 
you, from time to time, cm’uct .nspections of 
employers? 

N^., Sir, 1 on 1 1 conduct tlv. inspections as 
such. I go wit.i compliance officers for purposes 
of evaluatin their ef fectiv .ness an! in some 



* * * * * 
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I did that to establish exposure. 

(< ».ll ri^ht. /aid I'ir. Whitosi'e, I Relieve you -- 
did you involve yourself in th^ ..seasur ament of 
the width on*. £.-.■* len th of this trench? 
to. iauly ha’ testified that tie was involved in 
that earlier. 

A to. lauli ’id that, more or less, at uy direc 
tion, and 1, of course, woe a u le to see him do it. 
We were oil standing around wotenin; this. 

Q All ri^ht. to. Whiteside, I would like t^. r*c 
over new to t ie August 9th ins^ iction. 

I have -- 

JU.jGE CkINGiik: Let's find out if 
Mr. Whites..de wa3 present at that inspection. 
^ Mr. white3i ’.c, w.re you present on .u-ust dth, 

when to. r’auly testified that he ade an inspec¬ 
tion of Clin Construction Cc any? 

A Yes, Sir. 

C. All ri^ht. And on Au ust 9th, did you -o Lack to 
the scene of the first InSp-eauion? 

A We had i_as.se 1 it. That condition had len ’ 

been abated. 

C. That was abate’? 

A Yes, Sir. 


t 





* 
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And 

A Promptly, I mijht add. 

How, th^ site of the Second ins -ct_on, was that - 
hew close to the first ins action w-3 this site? 

A It was on tie sane road, but it is not 
geographically close. I thin,' a conservative 
estimate in all candor would be a mile away. 

I don't th.nk I would ni3S that. This was a 
continuing part of a lorge o/ij.r pi._e operation, 
extending sore, I think Mr. dher.an Clin told me, 
20 miles, i> cr 20 miles, and t.iis second inspec¬ 
tion was at least a mile distant from the ether. 

I might also add that for the . urpose of 
geographical designation, when we jet into east, 
west, north and south, this roa 1 is net a straight 
road. This roa^ makes many turn3. It follows 
generally the ccntour of the lake. 

So this joint -- the secon d point of inspec¬ 
tion was a minimum of a mile away from the first 
one. 

MA. BALL: East, west — 

THE WITNESS: You have to excuse me, I 
have tc close my eyes an' et t,y directions 
going. 


V 
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It would have been cast of tec first site. 

s. And, Mr. Whiteoide, just to completely ccver the 

ins ect-L n, at the tiiie you node y. ur observa - 

tion on i.u uot 3rd, lid you notice any shorin';, 

sheeting, brae.r.;, slo^in cr atner .leans of 

support in this excavation? 

A No, Sir, at this f^rst site tnere was no 
evidence of s'-.orin or sheetm or bracing, nor 
was there any indication that „t was >cin’ to be 
used. 

C All ri,a;ht. Now, goino over -- you were present 
on Auoust >th, and dc you recall the circun- 
stances of that . nspection froo: your neuory at 
this point? 

A As to how we oot there or why? What do you -- 
Q Well, the details of your observations uede on 

August >th. 

A Yes, as we approached tae site _f the second 
work place, to.ere was a little -lurry of activity 
because we had bocone highly visible at that 

point. 

There was r.; uis taking who we were by the 
color of the car, thj license t late an^ ny bad 
1. ok3 , I an 3ure. 
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co air’, /uac wit a th.; window 1 own, people 
began to say, " .ere they cons," this sort of 
tiling, and, of course, this :.s ai^. r .’ht, but w v 
lid observe a neon' of dirt which -- froa that 
distance, whicu prompted ne to os': that wo stop 
and tak.: a look at it. 


A We felt that it was in th~ .urview cf cur 
job, so wo did it. 

Did you observe any employees in tnat trench? 

A Net in the trench, but co-iin • out of the 
trench. 

/.t the time? 

*» I observed, an employee coining from the 
trench at the od oe where the ladder was located. 
JUDGE ORINGER: Hew did he get cut 
THE WITN&SS: Up the ladder and out, as 
I was walking towards the excavation site, 
the employee was comin out of the trench. 
Did you observe him cn the ladder at that pcint? 

A I observed him as he left the ladder cr -- 
it is hard tc say if he was on the ladder or off 
the ladder. ut tc see 3 one‘no: In melon cooling 
out is what I a at trying to say. 


t 
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A ail rir»ht* an ' did you observe any shorin’, 

sheeting, bracin'' or ther means of protection 

with re3pect to this trench? 

a Yes, fro:- tas ph,-to>ra r _.3 tunt have already 
been shown, and I recognize and remerjber distinctly 
that there was a brace of plywood -*• 

C* You are c, eckin :f Exhibit C"- / :? 

a This I observed ns is ;.h: to-’ra.-hed. 

f»nd how about in the ether t ortions cf the trench? 

Was thcr, any ct icr moans of protection? 

A Nc. 

C Nl means of _rotaction? 
a No, Sir. 

^ Observing Exhibit C-5 and ExYd it C-6 , did you 
take these ^heta-raphs? 

(Handin’.) 

a Yes, tills i3 my handiwork. 

C. all ri,ht. an', 'id you ask Hr. muly to make 
that measurement? 

A Yes, after -- first, I wante 1 t establish 

the de. th an’ t' is was a means towar's doin'- 
tnat, a rather Iflrvjerouo one, ut it wa3 a leans. 
MR. Li.oL: A rather what? 

THE WITNESS: It wo;3 a don’.ere U3 one. 


i * * * * 
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A Yes, it would be. 

'*11 rip;ht. 

(Hanging. keeling.) 

Lct ue aive you that record of the Auust 9th 
inspection. 

A well, the foreman was, I an :oino to 

pronounce this wron^, ny apologies, Timothy Juerr.o 
rennelville. 

“ n - was there any other representative of Clin 
present? 

A A laborer, Mr. Crxstian, Mr. ISrnest Christian, 
and Mr. Kenneth Spainglar. 

All rir^ht. old Mr. Juerr say anyttin.-; with 
respect to the employees whe were working in th_ 
trench? 

A I asked hire and, of course, he told ue that 
there were people there. There was this 
Mr. Spain<lar and Mr. Cristian. Df course, I 
als^ ’.ouble checked that by as.kin - then. 

No one ran away, everybody was there. 

*.11 rifjht. Did you observe any tools in this 
excavation? 

'• Yes, a hand shovel, a lone; iron instrument 
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crowbar or something like that. i '.on't knew 

what it is in the lan-ua>e cf pi_ oline construc¬ 
tion, and there ?.3 also soact.-inr ,.i s ;o waddin ; 
and -- cr whatever you my us : to ncic around 

joints. 

-y -ocperience there is oxtreuaiy 

liuited, 

I’Ci, dOTSC./: I hav - no further questions, 
of hr. /foot .side. 

CulGG -iLX. .MIM.T ICM 

3Y Mk. 3/ iLL: 

^ iir. Whiteside, the first ins octxon that you nado, 
which is before the Court at this time, was on 
August 3rd, 1h73; is that correct? 
h Yos, eir. 

^ Now, were you or nad you observe-1 the -on era 1 
construction bein’ carried on or. this roject 
prior to that cine, ..rior to ..u uot 3rd, 1273? 
u If I interpret your question, c.z of -- did I 
have any knowli! e that the )ibn Construction 
Company was do.'.n work there, too answer is yes. 

N but noro — 

u Not at that specific t icweVer. 

tere than just the knowledge that work -- I n «an. 


¥ * * ¥ * 


93 


Excerpts of Minutes of Hearing, 1-23-74. 

Chester C. Whiteside for Department, Cross. 

JUDG-i OivINOc.il: i)c ,c t 'it -actually 
refresh y: a: reccllect..cn of having been 
thuro cr are you just r -ad..n- ; the report of 
it? 

I nv*n, there is nothin' evil -- there 
is no kind ~f evil conne tat .on involved here. 
Dees this refresh your recollection of hav¬ 
ing been there? 

THE WITNESS: Yes. 

JUDGE 0RIN0ER: Go ahead, Sir. 

Q I believe you testified that when you approached, 
you saw a workman coming out : f the trench or as 
shown upon Exhibit C-4, he was on the ladder, in 
the motion cf co. .ina out of the trench; is that 
correct? 

A Yes, I did. 

Q i»nd where he wa.3 in the trench, if he was in 
the trench, you do not know? 

A No, Sir. 

Q Yc u did see scene sheeting in tae trench as 
shown upon Exhibit 4; is that correct? 

A I saw an attempt at sheet n-, yes. 

Q v/ell, docs the hoto^ra^h, Exnib .t C-4, properly 


represent what you saw? 
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A Yes, Sir. 

Q i.rv 1 in your c t j.n.cn, was this an unsafe trench 
that ycu saw? 

A Yes, Sir. 

Q i*nd was the entire trench unsafe where there was 
sheeting an! where there was nc sheeting? 

A That would call for an c r ini, n, and my 
opinion is that the entire trench itself was 
unsafe. 

Q And again, did y_u nnke any observations or -- 
Mil. K.LL: Withdrawn. 

Q Did you make any measurements as tc the width of 
the trench at tie top? 

A Personally, no, Sir, net that I can recall. 

Q And did you raa.ee any measurements of the width 
cf the trench at the bottom of the trench? 

A Other than visual observations, nc. 

Q And was there any angle of repose to the sides 
cf the trench? 

A Some, yes. 

Q There -- was it a 90 decree an'le? 

" it was straight dewn. 

Q Was or was not. 


It was n t straight down. 
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(< i»nd in addition tc that, th^re was whatever is 

shewn in Exhibit 4 as tc the 3heeting that was con¬ 
tained in a part of the trench. 

There was in addition to the sloping, also sheet¬ 
ing in a part of the trench: is that right? 

A Thereis a r dace of plywood on -- at a part 
of this trench held together by a brace, which 
is an attenpt at sheeting cr bracing, your choice 
of words. 

Mm*-' 

Q And does Exhibit C-5 also shew that there was 

additional plywood available for sheeting of the 
other side, of the remainder of the trench? 

Do you see that in there, Mr. White3ide? 

A I can look at this photo and sec: a piece of 
plywood, but it would be presu. v tuous of ue to 
say that that is what -- what that plywood was 
there fcr. 

Q You do see a piece of plywood? 

A It appears to be a piece of plywood with a 
nan standing on it, yes. 

Q And you did -~ 

A There wa3 no indication at that time that he. 
was going tc U3e it. 

Q And you did allow the -- Mr. Pauly to jnter the 

***** 
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MR. GOTSCH: Well, let .,o just — 

JUJGE ORINGER: ..n r ?.-ht, let's have 
a two-ninute recess. 

. (A short recess was tr.ken.) 

Mr. Whiteside, with respect to Exhibits C-5 and 
C-6, which shew Mr. Pauly standing in this exca¬ 
vation, ,rn C-5 i.ekinq a neas irenent, did you 
order Hr. rau.ly into that excavation? 

“ With a areat deal of reluctance, yes. Sir. 

Why did you have a oreat deal of reluctance order¬ 
ing him there? 

MR. BuLL: I will object to that. I 
think the question is did he or didn't he. 

JUDGc. ORINGER: I aa sorry, what was 
the objection. 

Mis, B.LL: The characterisation of the 
answer with a B rcat deal of reluctance. 

JUJGii ORINGER: I will allow it for 
what little it is worth. 

MR. BaLL: -.11 ri>it. 

Answer yes or no, Mr. Whiteside. 

Did you order Mr. nuly into that excavation? 

Yes, Sir, 

And why did you order him into this excavation? 
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li To establish beyond a reasonable doubt the 

depth of thi.3 trench cr excavation. 

Did you feel that this was a safe thin- to do? 

A No, Sir, not really. I had some reservations 

about it. 

Could you explain why, in view of your reserva - 
tions you still sent fir. r'auiy into the 
excavation? 

a Well, I knew that this was the 3econd 
experience that I have had cr the Syracuse Area 
Office had had with the employer. 

I kind of anticipated some rebuttal, and I 
wanted to strengthen our position, being able 
to identify the depth, so I asked Mr. Pauly to 
step in, in view of the fact that there was no 
activity at that time. 

Hopefully, it was to get in and take the 
picture and get out. In many instances, we are 
obliged tc ex ose ourselves tc the haaards that 
we are citing. 

Mr. Pauly does sc daxly in taking various 
industrial hygiene tests in ex.xosive atmospheres. 
There is no way — 

MR. B..LL: I will eject to this. I 
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THE WITNESS: Yes, 35.r. 

JUDGE ORINGER: Dc you knew whether this 
was virgin earth cr old fill? 

THE WITNESS: Which work 3ite, the first 
one or the second one? 

JUDGE ORINGER: Tl. .e, let's 

start with that. 

THE WITNESS: Since ;art of this involves 
a road bed or road fill, it would be logical 
to assume t iat soneone at one tine had dug 
there because the road is there. 

JUOGR ORINGER: Were there any pipes 
at all in tnere? Dc you know? 

THE WITNESS: In tue No. 1, as I recall, 

I did not see any. 

JUDGE ORINGER: How about No. 2? 

THE WITNESS: The pi.p»s were visible. 

JUDGE ORINGER: Old pipes or new ones? 

THE WITNESS: These were old. Sir. 

JUDGE ORINGER: Sr. in che second site, 
it was old fill, it had been worked -- this 
was earth t iat had been worked in pre¬ 
viously; is that correct? 

THE ,/ITNcSS: Yes, Sir. 
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THE WITNESS; Well, this pipe which is 
shewn in picture certainly was not put 

down by Olin. This is new. 

MR. B..LL: But it was only down about 
2 or 3 feet. 

THE WITNESS: That would be an estimate 
on uy part. 

JUDGE ORINGER: I hav«- another question. 

This -entleoan that you saw coming out 
of the trench on the n^nth, was he coming 
out on the ladder shown in this picture? 

THE WITNESS: Yes, Sir. 

JUDGE ORINGER: Approximate to where 
they had want seems to be, at least, an 
attempt at sheeting? 

THE WITNESS: Yes, Sir. 

JUDGE ORINGER: Or bracing? 

THE WITNESS: Yes, Sir. In these pic¬ 
tures, n^th'.ng really had been removed or 
disturbed. 

There was no reason to move anything. 

The emp.oyer did not attempt to move 
anything. 

JUDGE ORINGER: Did anybody 3peak to that 


* * * * * 
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worker, the one that cane out here? Do you 
recall? 

THL WITNESS: I believe him to be the 
cne that we made reference to in the file. We 
were remits in not asking him what he was doing, 
but we did ask if he ha ] been in the trench, 
and to us at that time it appeared that was 
all we needed to know. 

JUDGE ORINGER: Are these the tools 
that he allegedly was uaxng in that parti¬ 
cular picture numbered C-5, where Mr. Pauly 
is standing? 

THE WITNESS: Those were the two. Sir, 
that were observed in the trench and whether 
or net this laborer or this gentleman was 
using then, I have no idea at all, to tell 
you the truth. 

JUDGE OulNGEk: All right. I have no 
other questions. 

Any tiling else of this witness. 

Gentlemen? 

ME. GOTSCH: I have nettling further. 

MR, BALL: There seeass to be some con¬ 


fusion in my mind. 
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JUDGE ORINGER: Very well, gentle¬ 
men, let's proceed. 

MR. BiiLL: l would like to call 
diehard Murphy. 

Thereupon, 

RICHARD MURPHY, 

was duly called as a witress cor anJ in behalf of 
the Respondent, and being then and there duly 
sworn by Judge Oringer, assumed the witness stand 
and upon examination, testified as follows: 

DIRECT EXAMINATION BY MR. BALL * 

BY MR. BALL: 

Q Would you state your name and address for 
the purposes of the record? 

A Richard A. Murphy, R.D. 1, Brewerton, 

New York. 

Q And by whom are you employed? 

Olin Construction Company, Incorporated. 

C I 11 what capacity, Mr. Murphy? 

A Project superintendent. 

Q A.id how long have you been so employed by 
Olin? 

A 3 years. 

Q Prior to that, would you give us your back- 


* * # * ¥ 
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what happened? 

A When I got there, Mr. Whiteside and Mr. 
Pauly were taking pictures of the hole or 
excavation. 

Did you see him take Exhibits C-A, C-5 and 
C-6? 

a Yes. 

*‘ nJ did you have any disci dons with cither 
Mr. Pauly or Mr. Whiteside at that time? 

A The only discussion that I had was--with 
the two of them was that the trench was not 
complete Tor piping that nay. 

Ite were In the process of Installing 
bracing or shoring. 

Did you see anyone in the trench that Jay? 

** No, I did not. 

Well-- 

A l--none of the Olio employees, no. 

^ 313 talking about Olin employees, 
a No. 

Did you set some other people in the trench? 

A Yes, I did. 

ana who were they, Mr. Murphy? 

A The OSHa representatives. 
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As shown on Exhibits C-5 a: d C-6; is that 
correct? 

A Yes. 

JUDGE ORINGER: Old you see beth 
of them or one? 

THE WITNESS: I seen both of theta. 
did you observe the goil conditions at this 
excavation, Mr. Murphy? 

A Yes, I did. 

iind woulu you describe these to the court? 

A What the conditions were? 

Yes, the soil conditions. 

A I would say a stable, firm, sandy,gra¬ 

vely soil, with a trace of clay in it. 

Did you observe the bottom of the trench? 
tu Yes. 

And did you obser.e the sides of the trench? 

A Yes. 

Could you tell the court whether--what the 
angle of repose was, if any, of the sides 
of th«_ trench? 

... This woulu be an estimation, but I would 
say close to a 45 uegree angle. 

JUDGE ORINGER: You raean one to one 
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THE WITNESS: Approximately, yea. 
What work was baing conducted at this wock 
site that you observed when you were there, 
Mr. Murphy? 

A When I arrived, all work had stopped. 

I talked to the forenan and he said that 
they were in the process of i..stalling the 
bottom brace on the short .g that is in the 
trench, plus getting ready to put the shor¬ 
ing on the other side rf the gas line. 

Was the treneb-- 

MU. BALL: Withdrawn. 

Would you tell the court what the condition 
was of the trench insofar as being prepared 
for actual installation of pipe? 

« It was approximately deep enough. Out¬ 
side of that, It was just a matter of pro¬ 
tecting the banks, and there would have been 
ready to Install the pipe. 

la your opinion, as an experienced superin¬ 
tendent, would you have said that the--wouli 
you give an opinion as to the safety condi¬ 
tions of the trench as you observed them on 
August 9th, when you vx?re there? 
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u It was safe tor a person to be It, the 

trench. 

Yes? 

^ Yes, I would say it was safe. 

And who was the foreman on that particular-- 
Timothy Duerr, 

Is he present here today? 

A Yes. 

Is he still employed by Olin? 

A Yes. 

DiJ you see anyone entering--any Olin em¬ 
ployee entering any part of the trench when 
you were there? 

A No, I did not. 

Or com *03 out? 

A No, I did not. 

MU. BALL: I have nothing further. 
JUDGE ORINGEU: all right, let's 
have a two minute recess. 

(A two mL ,.te recess was taken.) 
JUDGE OUIIJGLu: You may proceed, 

Mr. Gotsch. 

CROdS EXAMINATION BY MR. GOTiCH 
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BY MR. GOTSCH: 

Q Mr. Murphy, who employed OILn Construction 

Company to perform this project on Lakeshore 
\oad? 

A 1 did not catch the first part of that . 
, question. 

Q Who employed Olin Construction to do this 

main line and lateral pipe line job cn Lake- 
shore Road? 

A It was a bid project, put out by the 
County of Onondaga. 

Q And did the County engineer give you plans 
for this Job? 

A No, they have a consulting engineering 
firm. 

Q What was the name of that firm? 

A Barton, Brown, Clyde & Loguidice. 

Q And did they give you the specifications 

for the trenches that you were to dig o.t this 
job? 

A I do not follow your q .cstion. 

Q Weil, did they give you job specs for the 
Job that you had to lo, which was put in a 
main line sewer line, ad all of these later- 
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tx No, they did not. ^ 

Q They made no soli surveys? 

“ Not in certain--in certain sp ts they 
took test borings, but nct-- 
Q DiJ they take any near this particular lo¬ 
cation? 

A I would have to look at the s> il book¬ 
let to find out. I Jo not know. 

Q Generally speaking, what JiJ their soil 

borings show as the types of soil that you 
woulJ be working in? 

A It depended on the location of the job. 
Some areas it showed rrck, other areas it 
showed loose running material, and other 
areas yet, it showed a stable material. 

Q Were these all at locations close to the 

lake or were suae of these areas s me lis- 
tance from the lake? 

A Well, most of it is close to the lake, 
because that is where the job weat, primari¬ 
ly, right along the lake. 

Q Generally speaking though, there was various 
types of sell that you were working in near 
the lake; is that correct? 
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A Yes. 

Q Now, on august 3rl, in the Jigging of this 

trench, were there any unJergrounJ construc¬ 
tions that you had to be careful f when 
you were digging that later-al? 

Were there any electrical lines or gas 
lines running through? 

A I Jon t think there was in the particu¬ 
lar case. There is a gas line that runs 
along the edge of the read, but I don't 
think we exposed it. 

Q What procedure would you have tc take tc ex¬ 
pose the gas line? 

Would you dig down with your backhoe 
until it was expose]? 

A No, you would Jig Jcwn part of the way, 
and then you would probe for it by hanJ. 

Q So when you are looking for an underground 
obstruction, you would Jig by hand; is that 
correct? 

A That is right. 

Q AnJ do you know what the depth of this gas 
line was on--at the 6-10 Lakeshcre address? 

A I did not say it was a gas line there. 
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1 thought ycu-- 

MR. BmLL: I JiJ jot get the an¬ 
swer. 

THE WITNESS: I ill nit say there 
was a gas line there. 

You salJ that near the road there was a gas 
line. 

A I sail near the edge there was a gas 
line, but I don't think we exposed the gas 
line. 

You nay net have expose J it, hut were you 

looking for it? Were you watching out for 
it? 

Definitely, we were watching out for it, 

yes. 

And would you have sent your backhce int 
the area where this gas line might be foun^? 

A To take the top portion off, yes. 

JUDGE OKINGER: How would you get 
the rest of the soil off? 

THE WITNESS: Once yc: located it, 
the backhoe would Jt all of the work, 
but you would have to probe for it by 
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Q This gas line is the jnly line chat you 

can recall in the line of this lateral 
t rc nch? 

Yes. 

MR. BmLL: I object to that. He 
dlJ not say it was in line with the 
lateral trench. 

JUDGE ORINGEK: He sail yes. 

Do you want to exp lain that 
answer? 

THE WITNESS: Well, what I am 
trying to say is, the proper site is 
where the gas line was. We never went 
unJerneath the gas line. 

•JUDGE OR INGE A: Go ahc-aJ. 

Q Wooli the gas line be approximately in the 
area where Mr. Whiteside is kneeling? 

No. 

Q Where would thot be? 

« It would be on the north end of the 
t re nc h . 

Q Near the house? 

A Yes. 


Q And--all right. 
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And Jo you recall the depth of this 

gas line? 

« They are approximately 2^ t' 3^ foot 
Jeep. 

Q But you JiJ net finJ it n this date? You 
did not expose that? 

A No, we JiJ not. 

Q Were you looking for it? Did you --wo u 1.1 it 
have been necessary tc pr^be for that gas 
line while ycu were dLgging the lateral up 
towards the house? 

A Well, this lateral was Jug from the 
house back towarJ the road, because at 
this particular point this road anJ every¬ 
thing is approximately 25 to 30 feet above 
the lake, and then it drops right off to 
the lake, sc you could not Jig it from the 
mad out. 

Q Well, how JiJ you satisfy yourself that you 
woulJ not run into the gas line? 

WoulJn't it have been necessary te ex¬ 
pose that gas line so that you could lay yioor 
lateral pipe? 

A No. 
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But it is possible you had a raan in the 

trench probing for that gas line on that 
Jay? 

M^. BALL: I object to that as 
being-- 

JUDGE ORINGER: Well, it is cross 
examination. 

Oil you have some body ir. the ttnch? 
Do you know? 

Was there somebody in the trench 
probing for it? 

THE WITNESS: I don't know because, 
as I say, I came onto the job-- 

JUDGE ORINGER: You don't know. 

You could not give an answer one way or 
another; is that right? 

THE WITNESS: Icould not. 

JUDGE ORINGER: Go ahead. 

Whaf act Inn diJ you take after Mr. Whiteside 
and Mr. Pauly apprised you i f their findings 
op August 3rd? 

What lid you--did y L u take any action 
to abate this alleged violation? What ac¬ 
tion did you take at that point .' 
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picture, can you give us an estimate 

of what the angle of repose is, if 

there be one? 

THE WITNESS: On which siJe of the 
trench, north, south, east or west? 

JUDGE ORINGER: Tell him what side 
of the trench you are talking about. 

Q Mr. Whiteside is on the north side of the 
trench; is that correct? 

A No. 

Q Which siJe of the trench is he on? 

A Not comp.letely. 

Q Which siJe is he on? 

A He would be on the southwest side. 

Q All right. Looking over to the northeast 

side of the trench, what woulJ you estimate 
the angle of repose to be there? 

JUDGE ORINGER: If any. 

A It is hard to tell. According to the 

picture, it Joes not lock like that much 
repose. 

JUDGE ORINGER: It looks straight 
down, if you coull trust the picture. 
MR. BALL: Well-- 


f> 


< 
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JUDGE ORINGEk: T an saying--if 

you can trust the picture, that is 

what it looks like. 

Mr. Murphy, looking at Exhibit C-3, we have 
a shot of a backhut bucket in the betton 
of the trench anJ the enbankoent Jirectly 
in front of the tackhoe. 

What would you--what would you describe 
the angle of repose to be in that picture? 

MR. BALL: C-3, did you say? 

MR. GOTSCH: C-3. 

A Now, here is a question I want to ask. 

From what point? From the height of 
the original ground ■ r the height of the 
spoil? 

Well, as far as that goes, if y>u have soil 
built up there, I think you have to include 
that. 

Mr. BALL: I will object to this 
price Jure, your hen r. 

JUDGE ORI v GEK: It is cross txao- 
ination. I mean, let's hear his an- 
swe r. 


If it were direct, I w. uld not all w 


. \ 
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It, but it is crrss. 

A I would say probably, rlp.ht there at 
that point would be 60 degrees. 

Q All right. That is your estimation. 

JJDGE ORINGER: Assuming t.xre 
were no spoils anJ ycu Inked at it 
from the level of the- ground, what 
would the angle of repost e, if there 
be any angle of repose. 

THE WITNESS: Yes, there would be 
an angle of repose. I would say 55 to 
60. I mean, it would be hard to say. 

JUDGE ORINGER: Go from th° pic¬ 
ture . 

Let the recorJ reflect that it 
took the witness a gooJ uinute on re¬ 
flection to give us an answer. G< 
ahead. 

Q Mr. Murphy, you stated you had approximately 
13 years of supervisory experience in the 
pipeline business. 

Have you nad any education in the fie 11 
• >f civil engineering? 

A No. 


f 







•> 
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Q /ill right. How about geology? 

« No. 

Q Have you taken any courses with respect to 
your work? 

A No. 

Q What was the depth of the trench on August 
3rJ? For example, where Mr. Whiteside is, 
to your estimation, did you observe the 
depth of the trench that day? 

M I did not measure it. I would have to 
guess at it. 

Q Wcli, what woul 1 your estimation be? 

* Approximately 6 foot. 

Q Approximately 6 foot? 

A Yes. 

Q Is that at the end whe ce Mr. Whiteside is 
kneeling? 

A Yes. 

JUDGE ORINCER: That is on 
August 3rJ? 

MR. GOTSCH: August 3rd. 

THE WITNESS: ight. 

} How about the other ends, up closer toward 

the house? What was the depth . f that? 

¥ ¥ ¥ ¥ ¥ 


a 
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Who was the superintendent on that piece < f 
the w L rk? 

A k. n LaFleur. 

And were y..u present when Mr. Whiteside and 
Mr. Pauly began their inspection? 

A Not when they arrived on the job, no. 

Not when they arrived at the job? 

A Right. 

They had been there a while before you 
arrived on the scene; is that correct? 

A Yes, I would say 5 minutes. 

All right. Looking at Exhibit C-5, did you 
observe the tools and other implements in 
the trench on August 9th? 

(Handing.) 

A Yes, I did. 

Where Mr. Pauly is standing? 

A Yes, I did. 

Were those tools used by olin employees? 
a Yes. 

Looking at Exhibit C-5, what would y. u charac¬ 
terize tie angle of repose to be at--bf th in 
fr. r,t and behind Mr. Pauly? 

A Approximately 45 degrees. 
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HnJ what type f soil wr 11 you characterize 

that as? 

A A firm, stable soil. 

iOc you know what types of si il compose the 
soil that this excavation was Jug in? 

A Sandy clay. 

And JiJ a foreman--JiJ the foreman, Timothy 
Duerr, or the superinten ient, Ron LaFleur, 
indicate to you that they had men working 
in the trench? 

A Timothy Duerr dil, yes. 

«nd that was in the area where the tc< Is and 
other implements are shown? 

A No, it was not. 

I-i Exhibit C-5? 

A No, it was not. 

How did those tools get into that position? 

A I do not know. I was n' t there. 

In this exhibit, R-l, you--in exp lanat 
y u sai^--I believe you sail that Joseph 
Loop was on the cleanup crew? 

A Yes. 

How much time did he sjeni on the cleanup 
crew that Jay? 
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bottom, and 18 tc 20 feet at the top-- 

JUDGE CRINGE?: You meant 4 foot 

wide. 

Four feet wide at the bottom, I am sorry, 
and approximately 18 to 20 feet wide at the 
top; is that your estimate? 

A Yes. 

And with those dimensions in mind, Mr. 
Murphy, do you have an estimate as to the 
angle of repose that existed at that par¬ 
ticular point? 

A We11-- 

Do you have an estimate of the angle of re¬ 
pose with those dimensions in mind at the 
point where the measurement is being taken 
by Mr. Whiteside as depicted in Exhibit C-l? 
Do you have an opinion? 

A Yes. 

And what is this opinion? 

A I would say approximately 45 degrees. 

And referring to Exhibit C-5 which refers 
to the job site inspection on August 9th, 
do you have an opinion as to the width of 
the excavation at the bottom level? 
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“ This would bfc just a rough s-uess. 

Mk. HALL: Thank you, I have nc 
further questions. 

.iECReSS EXAMINATION BY MR. GOTSCH 

BY MR. GoTSCH: 

Q Mr. Murphy, Exhibit C-3, Joes this show a 
view of the excavation on August 3rd? 

A Yes. 

Q And cafi you tell frcm that photograph what 

the width of the excavation is at the bottom? 

A Not exactly, net from the photograph, 
no. 

Q How about the width at the top from one side 
of the embankment to t'le other? 

A You cannot, because you cannot see the 

other side over here. 

Q But you characterized the angle cf repose 

in this scene as 60 iegroas earlier, did y u 
not? 

A Fri-in the picture, yes. 

Q What is the size of the bucket Ln--m one of 
these backhoes? 

A You roe an-- 

Q Well, locking at Exhibit C-l, about how long 
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or tn length or-- 

JUDGE ORINGER: When we were Just 
talking about this, you said one of the 
trenches was pear shewed, and which one 
Is that? 

THE WITNESS: August 3rd. 

JUDGE ORINGER: All right. Now, 
the pear shaped trench, you say the 
big end of It was old fill, an I right, 
that Is where there had been previously 
Jug earth. 

THE WITNESS: Yes. 

JUDGE ORINGER: What materials were 
the old fill made of, loam, sanJ, rock, 
shale, pebbles, what? 

THE WITNESS: The top 3 feet of It 
was gravel that was put ln--back Into 
the trench vhen wo put the main line 
through, and the rest was a sandy, 
gravelly material with some clay In It. 

JUDGE CRINGE..: This is u.ider the 
3 feet? 

THE WITNESS: Yes. 

JUDGE ORINGER: You say It was 



' 0 
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sani and gravel wLth some clay. 

Now, you would consider virgin 
soil more staule than old fill, would 
you not? 

THE WITNESS: Definitely. 

JUDGE DRINGER: So that the larger 
part of this trench was less stable than 
the smaller part with the virgin soil; 
is that correct? 

Is that a fair statement? 

THE WITNESS: If I understand your 
question, right, the bigger area of the 
trench wculd be unstable, yes. 

JUDGE CRINGEK: Was less stable than 
the other, right. 

Now, would you--do you consider clay 
somewhat trechrous? 

MR. BALL: Trech ,-ruus? 

JUDGE 0RINGER: Yes. 

THE WITNESS: Clay itself, yes. 

JUXE DRINGER: How much of it-- 
of that portion of th----whcre the ol 1 
fill was, you said there was some clay. 

What percentage Jo you think was 


clay? 



/ 
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iHE WITNESS: Very little. I 


was nut there to estimate. It was 


mostly sand ani gravel, 


JUDGE CRINGER; ,,11 right. You 


wou;j not consider sand as very stable, 


would you? 


THE WITNESS: No, I would not. 


JUDGE CRINGEk: Do you usually 


carry that ruler with you, the ruler 


Chat Mr. Whiteside had to borrow because 


the Secretary did net bring his own? 


THE WITNESS: Yes. 


JUDGE ORINGER: Do you nave it with 


you npw? 


THE WITNESS: No, I mean when I am 


on the j ob. 


JUDGE ORINGER: Now, if I under¬ 


stand correctly, your estimate of the 


August 3rd trench was 6 feet _.eep, am I 


correct? 


THE WITNESS: Y-s, ^ would say 6 


to 1 feet. 


JUDGE -RINGER: u fort le«.p to 7 


foot Jeep . 




M 

»■» 









126 

Excerpts of Minutes of Hearing, 1-24-74. 

Richard Murphy for Respondent, By Judge Oringer. ~ 

It was 4 feet wilt at the bottom 

and 18 to 20 feet wide at the top? 

THE WITNESS: Yes. Now, this is 

all in the--this is where it had been 

Jug once. 

JUDGE ORINGER: At the pear shape? 
THE WITNESS: Right. 

JUDGE ORINGER: And how long was 

it? 

THE WITNESS: Avproxlmately 20 

feet. 

JUDGE ORINGER: Now, the second 
trench, the August 9th trench, what would 
your approximation be of the length of 
it? 

THE WITNESS: 15 feet, I would say. 
JUDGE ORINGER: Hew wide was it, 
approximately? 

THE WITNESS: i.gain, this is a 
peer shaped tr« : _t. 

JUDGE ORINGER: . 

THE WITNESS: I w*ul i say out on 
the read, T wool; say it was j.robabiy 
10 to 12 feet. 
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JUDGE CKINGEn.: And how much at 
the bottom, If you recall, In that 
area? 

THE WITNESS: Again, 3 tc. 4 feet. 

JUJGE ORINGER: And what was the 
depth of that one, if you recall, 
approximately? 

THE WITNESS: I woula have to guess 
again. Maybe 6 to 8 feet, I would say. 

I did not Jo any measuring on this one 
at all. 

JUDGE o'AINGER: Did yc u measure 
the first one? 

THE WITNESS: Just the width at 
the road. 

JUDGE ORINGER: Did anybody mea¬ 
sure the width at tha bottom on that, 
that first one? 

THE WITNESS: Not that I know of. 

JUDGE ORINGER; All right. Now, 

On August 3rd, were- there any p> lice¬ 
men working as flagmen on that job at 
Lakeshore Drive? 

THE WITNESS: At Lakeshore project 



Excerpts of Minutes of Hearing, 1-24-74. - 

Richard Murphy for Respondent. By Judge Oringer. ^ 

JUDGE JRINGE R: The company, I 

mean. 

THE WITNESS: No. 

JUDGE ORINGER: Nuw, your job is 
cf such a nature is it not, that you 
would spenJ your entire Jay, let's say 
at the Lakeshore trench, am I correct? 

THE WITNESS: No, I wouIJ not. 

JUDGE eRINGER: or at the other 
trench on August 9th? You would not be 
standing there all Jay, either, would 
you? 

THE WITNESS: NC, I would not. 

JUDGE ORINGER: *tbout what percen- 
tage of the time that yeu work would you 
spend at either trench cn either date? 

THE WITNESS: That is a hard ques¬ 
tion to answer because if the crew is 
having problems I might spend an hour 
or two out there. If they are not, then 
I might spend 10 minutes and 15 minutes. 

JUjGE LRINGEK: You might not 
even show up, in ther words? 

Had you net received a call that 
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the compliance officers were there, 
you may not have gone to the trench; 
is that correct, at that time? 

THE WITNESS: It is very possible, 
because I was on the other enJ of the 
job. 

JUDGE OkINGER: What Jots this 
mean, filled potholes over trench line 
along Lakeshore Road? 

THE WITNESS: Well, where we had 
previously put the pipe, we bad to put 
gravel back in, and after it sets for 
at least a 3 month period, and settles 
down, we have to restore the original 
pavement, but this is the gravel. 

JUDGE ORINGEd: Inci lentally, let 
the record reflect that I am reading 
from Respondent's Exhibit Number 1. 

Now, would fillint those potholes 
take anyone into the trench? 

THE WITNESS: No, this is on the 
road surface. 

JUDGE ORINGER: Now, th.n it 
says, "Spread calcium over Lakeshore 



* * * * * 



130 _ 

Excerpts of Minutes of Hearing, 1-24-74. -rr-r- 

Richard Murphy for Respondent, By Judge Oringer. 2 ^ 

drive a truck? 

THE WITNESS: Yes. 

JULCE ORINGER: What else? 

THE WITNESS: anything. 

JUDGE ORINGER: Would he go into 
a trench on any occasion, if you had 
some shoveling to do to locate a pipe? 

THE WITNESS: Yes. 

JUDGE ORINGER: How about the 
foreman? Does he supervise or does 
he work with the men? 

Would he, on occasions, go into 
a trench to locate a pipe or anything 
like that? 

THE WITNESS: Yes, sometimes. 

It would be if there was a prob¬ 
lem of some sort. 

JUDGE ORINGER: Otherwise, he 
would send in one of his subordinates. 

THE WITNESS: Aight. 

JUDGE ORINGE.c: He was in charge 
of the other 4 men on that job, that 
Jay. 

THE WITNESS: On the cleanup, yes. 
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tools down or assist him in laying the 
pipe . 

JUDGE DRINGER: All right, I have 
nothing else. You are excused. 

Call ycur next witness. 

MR. HALL: I call Mr. Duerr. 

JUDGE ORINGEk: Would you please- 
mark Exhibit k-2 for identification 
into evidence. 

(A work sheet -- received and 
marked in evidence, instead and in plac 
of identification, as Exhibit R-2, as 
of this date.) 

Thereupon, 

TIMDTHY HDWARD jUERR, 

was iuly called as a witness for and in behalf 
of the Respondent, and being then and there duly 
sworn by Judge ^ringer, assumed the witness stand 
and upon examination, testified as follows: 

DIRECT EXAMINATION BY MR. B,vLL 

BY MR. BALL: 

Q What is your name? 

A Timothy Howard i>uerr. 

Q Where dc you reside Mr. Duerr? 
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A 048 Sand didge Court, Pennelville, New 

York. 

r . An J by whom are you «.mp loye 1? 

A Pardon me, sir? 

Q By whom are you employeJ? 

A Clin Construction. 

Q How long have you been so employed? 

A 8 months. 

Q I am sorry. 

A 8 months. 

Q And where were you employed--by whom were 
you employed prior to the 8 months? 
m Congruder Construction Company. 

Q And how long were you employed by that cnn- 
pany? 

A 4*j years. 

Q And were you employed prior to that time 
in the pipeline business? 

A Yes, I was. 

Q «nd by whom were you employed? 

A Ontario Construction Ccrapany. 

Q And for how long a period cf time was that? 
n Two ye ars. 


Q On August 9, 1973, were you employed by 
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^lin Construction Company? 

A Yes, I was. 

And in what capacity? 

A Foreman. 

Just general foreman or Ji 1 you have a 
spec ific-- 

A Lateral foreman. 

AnJ had you worker in this capacity prior 
to that time either for Llin or any of the 
other previous employers? 
it Yo s. 

AnJ how long hai you been acting as lateral 
foreman prior to that time? 

A Roughly 6 months. 

L-ii you have any particular training anJ ex¬ 
perience in underground work with ary firm 
such as Dlin or any previous empl> yers? 

A I was involved in a training program 

for Congru ler, ar.J it was n the job train¬ 
ing for firemen. 

and that was sponsored by CmgruJer? 

A That is correct. 

It was after that training period that you 
came to work for Olin; is that correct? 
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A That Is correct. 

Q And on August 9th, I recall you said you 
were employed by Dlin as a foreman of the 
lateral crew? 

A That Is correct. 

Q Now, did there come a time on August 9th 
when you were working as foreman of the 
lateral crew? 

A Yes. 

f x And where was this--where was the job site 
at which you were working? 

A It was Lakeshore AoaJ, a half mile to 

three quarters of a mile east of the field 
office. 

The house number I cannot remember. 

Q Do you recall on that late whether there 
came a time when members of .'SHii arrived 
or inspectors from arrived to make an 

inspection of the w rk site at which you 
were operating at that time? 
i. Yes. 

Q «nd Jo you know the name of the JSHA repre¬ 
sentatives that came tr y> ur work site? 

A Mr. Whiteside ani Mr. Pauly. 
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Q Jo you recall the time? 

A I believe it was in the morning, some¬ 

time in the morning. 

Q Semetime in the mcrni.ig? 

A Yes. 

r Would you describe to '■.he court what work 
was going on at the time that the JSHA 
representatives arrived, describe what was 
going on at that particular time, at that 
particular job site? 

A I was in the process of installing 

bracing and sheeting in the open trench. 

Q 1 show you Exhibit-- 

JUJGE 3RINGER: That was on 
August 3rd. 

MR. BALL: August 9th. 

Q Just to clarify the record, ii 1 y u have 
any--did you participate in any way with 
what took place on August 3rd, the inspec¬ 
tion on August 3rd? 

A No, sir. 

JUDGE CRINGEA: I am s> rry. 

Q And your only testimony goes to the inci¬ 
dent that took place on August 9th; is that 
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correct? 

That is correct. 

I show you Exhibit C-4, and ask y, j if that 
represents what was--is a representation of 
what was taking place at the job site on 
August 9th on Lakeshcre ^oai? 

A Yes. 

Q From Exhibit C-4, can you lescribe to the 

court what was taking place at that particu¬ 
lar point? 

A It was in the process of putting in the 
bottom brace to the shoring. 

Q Would you describe to the court what hap¬ 
pened when you saw the tepre sentat ives of 
wSHA coming to the job site, you or other 
employees who were there? 

A Well, work stepped as it always does. 

The man was just coming on the lalder 
P^®^^ous installing the bottom brace. 

I refer you to Exhibit C-4. 

Is that bottm brace shewn jpen that 
exhibit? 

A It is not showing in the hole. It is 
showing just behind the ladder. 
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Q It is on the ground level, just behind the 
ladder; is that where it is? 

A Yes, sir. 

Q And that was to be installed at the bottom 
of the shoring? 

A That is correct. 

Q And why didn't he install it at that par¬ 
ticular time? 

A Because I told him to come out cf the 
hole. 

Q I am sorry. 

A 1 told him to come out of the hole. 

Q Because you saw the OSHA people coming? 

A That is correct. 

Q Now, the lateral as shown in Exhibit C-4 is 
on what side of the trench, Jirection-wise? 

A What was the question again? 

Q What side of the trench, direction-wise is 
the ladder? 

A That was on the north side. 

Q So that the trench extended from smith to 
north? 

A That is correct. 

Q And where was the roadway in relation to the 
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picture? 

A At the south enJ of the trench. 

Q In Exhibit C-4? 

A The south end of the trench, yes. 

Q I show you Exhibit C-5 and Exhibit C-6, de¬ 
picting Mr. Pauly in the trench. 

Now, what portions of the trench is 
that where Mr. Pauly i s shown standing? 

A It is the portion next to the road or 
the south side of the trench. 

Q So that would be the southerly part of the 
trench? 

A That is correct. 

Q /end were there Olin employees in this portion 
of the trench? 

A No, sir. 

Q And had there been, prior to the time that 
Exhibits C-5 and C-6 were taken? 

A No, sir. 

Was there--was the trench, as shown in 
Exhibits C-4 an l C-5 ard C-6 complete and 
ready for completion of the installation of 
the lateral line? 

t 

A No, sir. 
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Q Further work had to be done before the so- 
called lateral crew or your crew woulJ com¬ 
plete the Installation of the lateral pipe? 
* Yes, sir. 

C And what else woull have to be lone, Mr. 

Due rr? 

A Shoring installed. 

Q That includes both sides, where it is 
shored and unshoreJ; is that correct? 

A That is right. 

JUDGE ORINGER: In other words, 
you were in the act of putting in your 
shoring, bracing and sheeting at the 
very time that they arrived? 

THE WITNESS: Yes. 

Q Now, in your experience as a foreman of 
this type of work, Mr. Juerr, I show you 
Exhibit C-5 and Exhibit C-6 which is the 
unshored portion of the trench, and would 
you consider that still an unsafe trench at 
that particular point in the condition that 
it was in, that of being unshored? 

A No. 

^ you have any--did you make any measure- 
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nentS 0f the Je T th of the trench on the 
southerly siJe of the trench? 

A No, I JiJ not. 

JU you have an estimate as to the depth 
at that point? 

A Yes. 

Q Approximately how Jeep was that, Mr. Duerr? 

A Average, 9 foot. 

Q Do you have any instructions as to the 

method of handling a 9 foot trench as de¬ 
picted on 5 and 6, C-5 and C-6, as to making 
it a completely safe trench? 

Do you have any instructions from your 
superintendent or from the owner of the bu¬ 
siness? 

« From past experience, yes. 

I have to have it sloped at a 45 Je- 
gree angle. 

Q Or any other instructions? 

A And bracing. 

C ' AnJ ls that what you were in the process of 
doing at that particular time? 

A Yes. 

I think there has been some mention, Mr. Duerr, 
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i f the fact that there is a shovel or a bar 
or some other item shown in Exhibits C-5 and 
6 in this so-calleJ unshored portion of 
the trench. 

-Jo you have any explanation of their 
being in there? 

Yes, they were thrown in there fcr 
future use to install the lateral. 

How near were you to the-to actually lay¬ 
ing pipes at this particular moment in 
time, when these pictures, C-4, C-5 and C-6 
were taken? 

A Nowheres near it. We still had the 
shoring to put in the hole. 

How long would you estimate that would have 
taken befcre-that was the only thing else 

that you had to do before the lateral was 
put in? 

di Yes, 20 minutes tr a half hour. 

You were preparing everything to get ready 
to install the pipe? 

Yes. 

And installing the shoring was the last 
thing you had to d 


o, and then you would be 
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reaJy to go aheaJ? 

A Yes. 

MR. BALL: I believe that is all 
I have. 

CROSS EXAMINATIJN BY MR. GGTSCH 

BY MR. GOTSCH: 

Q Mr. Duerr, you were present on August 9th-- 
JUDGE GRINGER: Mr. Gotsch, if 
you have something to show the witness 
Jo it, but I would prefer if you Jo 
not stanJ on top ef the witness. 

Mr. Duerr, lo you know the definition of 
the term, the angle of repose? 

A No, net according to the book. 

Q Well, what would you characterize that term 
to mean in your > wn minJ? 
h To me, a good angle of repose w< uld 
be a 45 Jegree slope. 

Q Now, you note the position in which Mr. 

Pauly is stan ling there, in this photograph. 
What angle of slope-- 

MR. BALL: I am sorry. What pho¬ 
tograph are you talking about? 


MR. GtTSCH: C-5. 
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JUDGE ORINGER: Ask him if ho 

knows first. 

Q If you know, how wouLJ you characterize-- 

JUDGE ORINGER: Do you knew whether 
there is an angle of repose here? 

If you do, can you estimate it? 

THE WITNESS: I would say yes, 
there is ar angle of repose, and I 
would estimate it to be at least 45 
degrees. 

Q All right. Now, Mr. Juerr, I see in Exhibit 
C-4, you have some sort of bracing arrange¬ 
ment set up there. 

Who was in charge of installing the 
bracing? 

A I was. 

Q You were in charge. 

And what specifications did you follow 
in installing that bracing? 

A 3/4 inch piece of plywood with trench 
jacks and 2 inch pipe. 

Q Did you consult with a professional engineer 
in arriving at this? 

A 


No. 
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Q What other--I mean-- 

JUDGE wRINGEk: Is there a stan- 
Jaru that states what the requirements 
are? 

MR. GoTSCH: Yes, there is, if 
you look at 652(g) and the table P-1, it 
has the minimum requirements for trench 
shoring, anJ I was just wondering. 

Q Mr. Duerr, did you consult with the stand¬ 
ards and these requirements when you starte i 
to put in this shoring that you show us here? 

JUDGE ORINGEK: Are we talking 
abcut Table--this Table 2 that we are 
talking about? 

MR. GOTSCH: P-2. It has a quite 
detailed list of requirements needed 
for shoring. 

JUDGE ORINGER: Vie re you using 
trench jacks? 

THE WITNESS: Yes, sir. 

JUDGE ORINGER: Well, no one says 
trench jacks may be used instead of or in com¬ 
bination with coarse bracing. 

Were you using coarse bracing? 


*«; 
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MR. BALL: It says in Lieu uf. 
JUjGE ORINGER: it says in lieu 
rj f °r in combination with. 

Go ahead, I am sorry. 

What type of sheeting is that in use? What 
is the material that is shown in that photo¬ 
graph? 

A It is 3/4 inch exterior plywood. 

And, Mr. Juerr, how long had the balance of 
that trench been excavated? What period of 
time-- 

A An hour, an hour anJ a half. 

And when JiJ you--how lung did it take you 
to put in that form of bracing? 

A I would have to estimate, 10 to 15 
minutes. 

As it sits now, it is not complete. 

It is not complete, '.'here were your employ¬ 
ees working in the placing of that bracing? 

A There was cue on the top that lowered 
the piece of p Lywr d in, and went r.ri the 
other si jC and luworc „ that in, an! went 
down the ladder halfway, and with 2 ropes 
positioned the first brace, secured it. 
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He was in the process of lowering the 
second brace into the hole and lowering that, 
when-- 

Q Was any consideration given to the formula 
shown in the JSHA regulations at 29 C.F.R. 

1926.652Cg)(2), where it notes, 'braces and 
diagonal shores and a wood shoring system 
shall not be subjected to compressive stress 
and excessive values given the following 
formula?" 

Did anyone compute the stress that 
could be expected in this excavation? 

JUDGE OkINGER: Do you know what 
he is talking abcut? Dc you understand 
the question? 

THE WITNESS: I don't even under¬ 
stand what he is saying. 

Q All right. You were in charge cf putting 
the bracing in and the shoring? 

A That is correct. 

(, Had anyone taken--evaluate d the soil condi¬ 
tions here and determined exactly what the 
stress that c uld be encountered here was? 

JUiXJE ORINGE Do you know if 
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anyone did it? 

THE WITNESS: Net that I knew of. 
JITXJE CRINGE.: All right, go on. 
Q Do you ever use a portable trench shield i n 
your ope rat ion? 

A Yes, sir. 

What material is that malt out of? describe 
a portable trench shield, if ycu will 

A Wtll > U ^ 4 pieces of 3/4 inch ply¬ 
wood, braced with 2 by 6 hard wood, and pre - 
raanufactured trench jacks. 

And on the date of this inspection, were you 
waiting for this piece of equipment to ar¬ 
rive at ycur job site? 

A No, sir. 

Q You did not intend tc use that? 

A No. 

^ The portable trench shield? 

A No. 

Q AU rl 3 ht • Were you aware of the- regulations 
that specified that bracing cr shoring of 
trenches shall be carrie l alung with the ex¬ 
cavation? 


A 


Yes. 
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Q You were aware of that? 

A That--rephrase that question? 

Q Were you aware of the regulation that states 
that bracing or shoring of trenches shall 
be carried along with the excavation? 

A You mean from one hole to the other, 
carr ^ e ^ along with the operation? 

Well, with the excavation as it is in pro¬ 
gress? 

A Yes. 

If you know, what Ices that regulation re¬ 
quire you to do? 

A Well, you are asking--after you have 

finisheJ excavating then you shore, in my 
opinion. 

JUJGE CRINGEk: There is an alle¬ 
gation that the enr, li yer faile J tc shci*. 
the excavation by previdin shoring, 
bracing ir ether support tc protect 
employees whe were working and exposed 
in the bott to of the excavation. 

The burden of ’..rco;' is j t cn the 
Secretary, but go ahead. 

I Jon't know how this helps. I 
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am not interrupting you, if you think 
it helps you. 

If you expect every construction 
foreman to Le able to interpret this 
regulation, I mean, I think they-- if 
they Jo it wrong, and you find that it 
is inadequate, then they are in viola¬ 
tion. But to make him an interpreter, 
go ahead. 

MR. GOTSCH: Your honor, if I 
could have a two minute recess, I would 
^*-ke to consult with my clients. 

JUDGE CRINGER: All right. 

(A short recess was taken.) 

Mr. Duerr, what were yrur men doing when 
the compliance officers arrived on August 
9th, the 2 men that were in the trench? 

MR. BALL: I am sorry, I could 
not hear that. 

I could not quite hear that. 

JUjGE vRINGER: What were the 2 
men Joing when tht compliance--what 
were your men Joing when the compliance 
officers arrived or. august 9th? 
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Is that the question? 

MR. GCTSCH: Yes. 

A One man was on the ladder, proceeding 
to put the bottom brace in the shoring. 

Q AIL right. Mr. Duerr, if you could just 

describe what the 2 employees in the trench 
were doing on August Sth before Mr. White- 
side and Mr. Pauly arrived-- 

JUDGE ORINGER: I Ji J not hear 
there were 2 employees in the trench. 

Did you say that? 

THE WITNESS: No, sir. 

JUDGE ORINGER: I did not hear 

that. 

MR. GOTSCH: Well, certainly pre¬ 
vious testimony had indicated there were 
2 employees. 

Q How many employees were in the trench when 
the inspection began? 

A Actually there was one cn the lclder 

going down to put the bottom brace on. 

Q And how many had beer, in the trench that 
morning? 

A None. 
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Q did you net tell Mr. Whiteside and Mr. 

Pauly that 2 employees ha 1 been In the trench 

that morning? 

A Putting the top brace in, yes. 

One was halfway on the ladder, holding 
it, while the other person lowered it down 
with the ropes with the top brace. 

Q Were employees Christian and Spaingier 
working that day? 

A Correct. 

Q And were those two employees in the trench 
that morning? 

A No, sir. 

Q un August 9, 1973, you stated to Mr. thite- 
side and Mr. Pauly that those 2 cmployees-- 
JUuGE 3RINGER: Ask him if he 
stated it? 

Q Jid you state that? 

A No, I did not, s’r. 

They asked me who were my workers or 
who were the men that worked in the hole. 
r . And you gave them those 2 names? 

A Correct. 


r 


And their addresses? 



V 
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A I did not give them their ad .tresses. I 
diJ not give them their addresses. 

The mtn did that. 

JUDGE DRINGER: I can not hear 

you. 

THE WITNESS: I gave them their 
names. The employees gave them their 
aidress. 

Q So on August 9, 1973, you did not tell Mr. 
Whiteside anJ Mr. Pauly that 2 employees 
were working In the trench? 

A No. 

Q Which gentleman was on the ladder at the 
time Mr. Whiteside and Mr. Pauly arrived? 

A I cannot remember. 

JUDGE oklNGEn.: He said he cannot 
reracmbe r. 

Q In Exhibit C-5, there is seme equipment at 
the bottom of the trench near Mr. Pauly. 

What type of equipment is that? 

A It looks to me like a rag ana a piece 
of wood, arid some sort of circular object. 

Q What would this equipment be use 1 for? 

A 3racing and installing the lateral pipe. 
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v. **nd Is there pipe--is there a connection 
shown near Mr. Paul/'s foot on the pipe In 
Exhibit C-5? 

A It looks like It. 

Q That circular object? 

A I could not guarantee It. 

f And would it have been necessary for employ¬ 
ees to dig that pipe out? 

A No. 

Q In order tc make the connection, it woull 
not have been necessary? 

A No. 

Q How was that pipe exposed? 

« By the backhoe. 

Q And no part of this pipe was exposed by 
hand Jigging? 

A No, sir. 

Did you have your other shi_ring equipment 
available to place-- 
A Yes. 

Q --to i lace the pipe in this trench? 

A Yes. 

Q And how many cross braces Jt you use in this 
type of shoring? 
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■rl TWO. 

Whert Is the second cress brace on this 
particular shoring? 

It is sitting behind the ladder in the 
process of being lowered into the hole. 

Can you point it out ir. Exhibit C-4? 

" Yes, I can. 

* Where is it in Exhibit C-^t? 

It is that piece of pipe right behind 
that-- 

JUDGE oRINGER: Where are you 
pointing? 

THE WITNESS: Five rungs down on 
the ladder, just behind it. 

That is the bottom bracing that was 
to be installed at the bottom of the 
trench. 

JUDGE CuINGER: .-uiything else? 

MR. GCTSCH: I have no further 
q Jest ii ns . 

Mx\. oALL: Just a few short ques¬ 
tions, ycur honor. 

REDIRECT E>AMINATIDN TY MR. CALL 


X 
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BY MR. BALL: 

Mr. Duerr, I show you exhibit C-5, and I 
ask if the shori..g for the other portion 
of the trench appears in that picture? 

A Yes, it Joes. 

Q AnJ can you describe where it appears? 

A If you will look on the top right hanJ-- 
if you look at the top right hand side, you 
will see two human feet. 

He is standing on the plywood, and 
directly in front of his toes are the cross 
braces. 

MR. BALL: That is all, your 
honor. 

JUDGE JRINGER: Anything else? 

MR. GOTSCH: No, your honor. 

JUDGE CAINGER: You are excused, 

s ir. 

Mr. Ball? 

MR. BALL: I have nothing further 
at this point, your honor. 

JU.XJE CRINGER: Do you rest? 

MR. BALL: I rest. 

JUDGE CRINGER: All right, gentlemen. 
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